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Foreword 


La\vyers  are  taking  their  places  among  the  shock  troops  of 
the  war  on  poverty. 

That  is  the  meaning  of  this  conference.  It  is  the  meaning 
of  the  American  Bar  Association  Resolution  of  February  8, 
1965.  It  is  the  meaning  of  the  emphasis  that  the  Office  of 
Economic  Opportunity  has  placed  on  legal  services  in  the 
community  action  programs  which  it  is  counting  on  to  break 
the  back  of  the  poverty  cycle.  All  of  these  and  more  are 
reviewed  in  this  book.  • 

Some  may  find  it  strange  that  a  profession  whose  clients  and 
livelihood  are  concentrated  among  the  rich  should  now  be 
girding  itself  to  serve  the  legal  needs  of  the  poor.  But  those 
who  understand  the  profession  and  its  historic  traditions 
are  more  likely  to  say  of  this  new  stirring  ‘  ‘  That  is  as  it  should 
be” — and  to  wonder  only  that  it  has  been  so  long  in  coming. 

Lawyers  are  officers  of  the  court,  and  they  are  officers  of 
the  legal  system  in  a  larger  sense.  The  essence  of  that  system 
is  found  in  the  four  words  carved  on  the  pediment  of  the 
United  States  Supreme  Court — equal  justice  under  law.  We 
recognize  a  professional  obligation  to  give  those  words 
continuing  meaning.  They  import  not  only  formal  equality 
but  equality  in  practice ;  not  only  equality  of  access  to  the 
processes  of  law  but  that  the  substance  of  law  should  be  just. 

In  the  past  lawyers  have  responded  to  these  obligations. 
From  the  Constitutional  Convention  on,  lawyers,  in  their  pro¬ 
fessional  capacity,  have  played  a  decisive  role  in  every  stage 
of  America’s  political  and  social  growth.  It  is  proper  that 
they  should  do  so  today,  and  it  is  good  to  see  them  turning  to. 

But,  as  these  materials  show,  there  is  something  new  in 
this  relation  of  law  to  the  poverty  program — or  something  so 
old  we  have  forgotten  it  and  it  is  exciting  to  have  it  recalled. 
In  the  past,  lawyers  have  been  called  on  to  make  the  system 
work  responsively  to  social  needs,  or  to  reform  it  so  it  will 
respond.  In  this  program  there  is  a  built-in  promise,  that  the 
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law  itself  can  be  the  dynamic  of  change,  that  the  poor  man,  by 
learning  about  his  rights  under  law  and  by  acting  to  vindicate 
thern,  can  gain  self  respect,  a  sense  of  personal  worth,  the 
realization  that  he  has  value  in  himself  and  is  not  just  an 
object  to  be  manipulated  by  the  system.  It  is  the  lack  of 
these,  and  not  the  lack  of  money,  that  shackle  him  to  poverty. 

These  are  impeccably  conservative  sentiments.  But  put 
into  words  and  deed  by  generations  of  lawyers,  they  have 
sparked  more  than  one  revolution — including  our  own.  They 
make  up  the  integral  connection  between  law  and  freedom  that 
we  are  proud  to  proclaim. 

We  reaffirm  this  connection  by  this  conference  and  the 
work  it  will  set  in  motion. 


Abram  Chayes 


June  1965 


Chapter  I 

THE  ROLE  OF  THE  LAWYER  IN  THE  WAR  ON  POVERTY 

In  a  society  of  laws,  it  is  the  lawyers  who  catalyze  social 
action.  Historically,  the  legal  profession  has  been  in  the 
forefront  of  every  great  national  movement  for  public 
reform.  “We  will  not  win  our  war  against  poverty,” 
President  Johnson  has  said,  “until  the  conscience  of  the  en¬ 
tire  nation  is  aroused.”  In  the  critical  battles  to  come,  the 
Bar  must  assume  its  rightful  role  of  leadership. 

The  national  effort  to  eliminate  poverty  has  already  ac- 
chieved  the  dimensions  of  “a  major  social  revolution.”^ 
On  a  variety  of  fronts,  the  campaign  is  underway : 

(1)  More  than  400  grants  totaling  over  $73,000,000  have 
been  made  to  localities  for  the  establishment  of  community 
action  programs  to  combat  poverty. 

(2)  Twenty-five  rural  Job  Corps  camps  and  urban  Job 
Corps  centers  are  providing  vocational  training  and  reme¬ 
dial  education  for  4,000  underprivileged  young  men  and 
women  aged  16  to  22.  Four  thousand  more  have  been  selected 
for  training. 

(3)  More  than  131,000  teenagers  in  and  out  of  school  are 
enrolled  in  261  separate  Youth  Corps  projects.  Another 
199  projects  enlisting  58,000  youths  are  now  slated  to  get 
underway. 

(4)  Five-hundred  thousand  disadvantaged  pre-school  chil¬ 
dren  will  be  given  educational  orientation  in  12,000  Project 
Head  Start  centers  in  2200  communities  during  this  summer. 

(5)  College  Work  Study  programs  at  678  institutions  are 
providing  part-time  jobs  for  46,000  student  participants. 
38,000  new  jobs  will  be  available  for  the  summer  session. 

(6)  Forty-nine  thousand  previously  unemployed  or  needy 
persons  having  an  estimated  150,000  dependents  are  enrolled 
in  83  work-experience  projects  in  43  separate  jurisdictions. 

^  N.  Y.  Times,  May  2,  1965,  p.  3. 
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(7)  Ninety-four  small  business  loans  have  been  made  total¬ 
ing  almost  $1,000,000. 

(8)  Rural  loans  totaling  almost  $14,000,000  have  provided 
assistance  to  some  8,000  families.  Twenty-four  thousand 
loan  applications  have  been  received. 

The  enemy  in  this  war  is  ancient  and  durable.  The  terrain 
is  plainly  marked:  35  million  “hard  core”  poor,  one-fifth  of 
our  population,  having  incomes  of  less  than  $3,000  a  year; 
lives  characterized  by  repetitive  cycles  of  poor  health,  sub¬ 
standard  housing,  disoriented  family  relationships,  inter¬ 
rupted  schooling  and  joblessness;  persons  who  are  prey  to 
debt,  despair,  dependence  and  crime.^  Eleven  million  are 
children — three  million  in  “fatherless  families;”  half  a  mil¬ 
lion  school  dropouts  a  year  without  jobs  or  future,  contrib¬ 
uting  heavily  to  juvenile  crime,  consigned  to  the  “human 
waste  heap”  before  21.®  Ten  million  are  members  of  minor¬ 
ity  groups — Negroes,  Puerto  Ricans,  Mexicans,  Indians — 
“hired  last,  paid  less,  fired  first.”  Millions  are  senior  citi¬ 
zens,  65  and  over,  unable  to  work,  dependent  on  welfare  and 
social  security.^  Other  millions  are  technologically  unem¬ 
ployed. 

Poverty  has  been  defined  as  a  condition  of  “hopelessness” 
and  “helplessness.”®  The  lives  of  the  poor  suffer  from  the 

2  See  President  Johnson’s  Message  on  Poverty,  March  16,  1964; 
Sen.  Doe.  No.  86,  88th  Cong.  Sess.,  The  War  on  Poverty,  a  Compila¬ 
tion  of  Materials  Kelevant  to  S.  2642,  Prepared  for  the  Select  Sub¬ 
committee  on  Poverty  of  the  Committee  on  Labor  and  Public  Welfare, 
United  States  Senate,  pp.  35-36,  38-40  (July  23,  1964) ;  Sen.  Rep. 
No.  1218,  Senate  Committee  on  Labor  and  Public  Welfare,  Economic 
Opportunity  Act  of  1964,  pp.  5-8  (July  21,  1964). 

®  Testimony  of  Secretary  of  Labor  Willard  Wirtz,  Sen.  Rep.  No. 
1218,  supra,  note  2,  p.  9. 

^  See  note  2,  supra;  see  also  Horwitz,  “This  Is  the  Age  of  the 
Aged,”  N.  Y.  Times  Magazine,  May  16,  1965,  p.  25  (10  million  re¬ 
tired  fall  below  a  minimal  income  of  $1,000  to  $2,500;  2  million  are 
on  relief;  the  New  York  City  welfare  food  and  clothing  allowance 
for  the  aged  is  $21.80  for  15  days;  Social  Security  is  $77.53  a  month). 

®  Sen.  Rep.  No.  1218,  supra,  note  2,  pp.  6-7 ;  Former  Attorney  Gen¬ 
eral  Robert  F.  Kennedy’s  Address  on  Law  Day,  May  1,  1964  (Uni¬ 
versity  of  Chicago  Law  School);  Cahn  and  Cahn,  “The  War  on 
Poverty:  A  Civilian  Perspective,”  73  Yale  L.  J.  1317,  1321  (1964). 
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unwelcome  intrusion  of  outside  forces,  often  utilizing  the 
trappings  of  the  law.  Urban  renewal  disrupts  the  neighbor¬ 
hood,  creditors  garnishee  wages  or  repossess  furniture,  wel¬ 
fare  agencies  withhold  money,  and  landlords  evict  into  the 
streets.  Enforced  dependency  upon  more  powerful  groups  in 
the  community  has  blunted  the  ability  of  the  poor  to  act  posi¬ 
tively  to  atfect  their  OAvn  destiny.  Yet,  whenever  they  do  en¬ 
gage  in  successful  social  action — as  individuals  or  in  a 
group — they  gain  stature  and  independence,  even  where 
their  economic  status  remains  essentially  unchanged.  The 
poor  must  be  trained  to  participate  regularly  in  the  critical 
decisions  affecting  their  lives  if  they  are  to  break  out  of  the 
cycle  of  proverty.®  ^ 

The  poverty  program  is  geared  to  this  end.  The  Economic 
Opportunity  Act  of  1964  calls  for  “maximum  feasible  par¬ 
ticipation”  of  the  poor  themselves  in  locally  controlled  and 
locally  planned  community  action  programs.''’  Effective  par¬ 
ticipation  and  meaningful  self-help  by  the  poor  will  not,  how¬ 
ever,  be  achieved  overnight.  In  most  cases  the  poor  do  not 
readily  join  organized  action  groups.  Often  they  neither 
know  nor  trust  their  next-door  neighbor.  They  frequently 
cannot  articulate  causes  or  formulate  issues.  They  do  not 
loiow  where  to  petition  for  redress  of  grievances,  nor  where 
to  make  kno^vn  their  wants.  They  need  skilled  advice  and 
advocacy  at  every  turn. 

The  National  Conference  on  Law  and  Poverty  has  been 
summoned  to  demonstrate  to  leaders  of  the  legal  profession 
from  all  sectors  of  the  country  how  critical  their  aid  can  be 
in  finding  ways  to  reverse  self-perpetuating  poverty  in  Amer¬ 
ica.  Without  the  active  support  of  the  Bar,  the  poor  will  not 
emerge  from  the  tentacles  of  slum  housing,  job  discrimina¬ 
tion,  welfare  inequities,  unjust  criminal  procedures,  and  com¬ 
mercial  exploitation. 

Lawyers  must  educate  the  poor  to  avoid  the  pitfalls  of  un¬ 
fair  leases  and  installment  contracts,  to  assert  their  basic 


®  See  Haggstrom,  “The  Power  of  the  Poor,”  Mental  Health  of  the 
Poor,  pp.  212-218  (Reissman,  Cohen,  Pearl)  (1964). 

7  Title  II,  Sec.  202(a)  (3). 
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legal  rights  against  landlords,  sellers,  even  the  police,  to  seek 
legal  help  when  they  need  it,  to  trust  the  courts,  to  utilize  the 
full  potential  of  the  law  for  self-help.  The  business  man  does 
not  seek  a  license,  a  franchise,  a  government  contract,  a 
subsidy,  without  his  lawyer  at  his  side.®  Is  the  need  of  the 
poor  for  shelter,  possession  of  household  furniture,  suste- 
nace,  or  custody  of  his  children  less  important?® 

Lawyers  have  many  roles  to  fill  in  the  struggle  to  over¬ 
come  poverty.  The  Bar  must  accept  responsibility  for 
guiding  the  poor  through  the  daily  maze  of  legal  techni¬ 
calities  authored  by  prior  generations  of  lawyers.  It  must 
spearhead  etforts  to  make  basic  rights  more  comprehensible 
and  more  adaptable  to  the  realities  of  urban  life  and  to  the 
inequalities  of  economic  status.  Lawyers  can  perform  watch¬ 
dog  functions  to  see  that  any  legislative  program  designed  for 
the  poor  is  being  administered  on  their  behalf.  This  includes 
welfare  programs,  consumer  credit  reforms,  housing  pro¬ 
grams,  social  security,  workmen’s  compensation,  and  the 
poverty  program  itself.  They  can  develop  and  lobby  for 
new  legislation  to  assist  the  poor  in  their  upward  fight.^® 


®See,  e.g.,  Administrative  Procedure  Act,  Sec.  6(a) ;  Pinal  Report 
of  the  Administrative  Conference  of  the  United  States,  Recommenda¬ 
tions  15  and  25  (1962)  : 

Agencies  should  recognize  that  the  right  to  counsel  is  par¬ 
ticularly  important  to  any  person  involved  in  a  public  in¬ 
vestigation  where  implications  of  wrongdoing  by  that  person 
are  made  a  part  of  the  public  record. 

®See  Reich,  “The  New  Property,”  73  Yale  L.  J.  733,  752-756 
(1964).  There  is,  of  course,  as  yet  no  constitutional  right  to  counsel 
in  civil  proceedings  paralleling  an  indigent’s  right  to  assigned  counsel 
in  criminal  proceedings.  Gideon  v.  Wainivright,  372  U.S.  335  (1963). 
Some  have  questioned  the  validity  of  the  distinction  (former  Attorney 
General  Kennedy’s  Law  Day  Address,  supra,  note  5)  : 

We  have  secured  the  acquittal  of  an  indigent  person — but 
only  to  abandon  him  to  eviction  notices,  wage  attachments, 
repossession  of  goods  and  termination  of  welfare  benefits. 

“  Is  there,  for  example,  any  good  reason  why,  in  a  country  where 
the  median  family  income  runs  about  $6,000  a  year,  our  retired 
workers  should  only  receive  a  social  security  benefit  averaging  $76 
a  month  or  a  child  on  assistance  an  average  of  $30  a  month?” 
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These  problems  are  not  new;  “it  is  our  appreciation  of 
them  that  is  new.”  “  Legal  Aid  has  given  75  long  and  some¬ 
times  lonely  years  of  service  to  the  indigent.  An  accelerated 
drive  to  stamp  out  poverty  now  demands  expanded  legal  pro¬ 
grams  for  the  poor.  The  Attorney  General  has  declared 
that  “we  cannot  translate  our  new  concern  into  successful 
action  by  providing  more  of  the  same.  ”  In  its  Resolution 
of  February  8,  1965,  the  American  Bar  Association  acknowl¬ 
edged  the  need  for  greater  legal  efforts  to  aid  the  poor : 

Despite  [the]  considerable  effort  of  individual  law¬ 
yers  and  the  organized  bar  over  many  decades,  it  is 
recognized  that  the  growing  complexities  of  modern 
life,  shifts  of  large  portions  of  our  population,  and 
enlarged  demands  for  legal  services  in  many  new 
fields  of  activity  warrants  increased  concern  for  the 
unfilled  need  for  legal  services,  particularly  as  to 
persons  of  low  income  *  *  *  the  organized  bar  has  an 
urgent  duty  to  extend  and  improve  existing  services 
and  also  to  develop  more  effective  means  of  assuring 
that  legal  services  are  in  fact  available  at  reasonable 
cost  for  all  who  need  them. 

The  task  will  be  demanding — in  money,  in  time,  in  inge¬ 
nuity,  in  commitment.  This  Conference  has  been  called  to 
begin  the  job  of  exploring  the  needs  and  devising  the  means. 


Wickenden,  “The  Indigent  and  Welfare  Administration,”  Conference 
Proceedings,  The  Extension  of  Legal  Services  to  the  Poor,  p.  45  (U.S. 
Dept,  of  Health,  Education  and  Welfare)  (hereinafter  referred  to 
as  H.E.W.  Conf.  Proc.).  In  Washington,  D.C.,  welfare  recipients 
are  allowed  17%  cents  per  meal  per  person. 

Address  of  Attorney  General  Nicholas  deB.  Katzenhach,  H.E.W. 
Conf.  Proc.,  p.  11. 

12  Ibid. 


Chapter  II 

THE  POOR  MAN  AND  THE  LAW 

Poor  people  are  prone  to  legal  trouble.^®  They  are  often 
defendants,  rarely  plaintiffs.  They  are  bewildered  and  be¬ 
mused  by  legalities  they  face  daily  as  parents,  consumers, 
tenants,  recipients  of  public  assistance,  accused  offenders.^^ 
If  poverty  itself  is  at  the  root  of  most  of  their  legal  troubles, 
their  escape  may  lie,  at  least  in'  part,  in  establishing  legal 
rights  that  the  landlord,  the  social  agency,  the  neighborhood 
merchant,  and  the  police  will  honor. 

The  Family 

Poverty  takes  its  toll  in  deteriorating  human  relationships. 
Poor  families  account  for  a  disproportionate  share  of  mental 
illness,  alcoholism,  drug  addiction,  illegitimacy,  desertion, 
and  juvenile  delinquency.  Wife  beating  and  child  abuse 
is  more  frequent  among  the  poor.  When  smoldering 
domestic  misery  erupts,  the  members  of  the  family  need  legal 
as  well  as  other  kinds  of  help.^^ 


See  the  Address  of  former  Attorney  General  Robert  P.  Kennedy 
on  Law  Day,  May  1,  1964,  at  the  University  of  Chicago  Law  School : 

The  poor  man  looks  upon  the  law  as  an  enemy,  not  as  a 
friend.  For  him  the  law  is  always  taking  something  away. 


See  Katzenbach,  H.E.W.  Conf.  Proc.,  p.  10: 

Most  of  us  have  little  contact  with  welfare  laws  or  with  hous¬ 
ing  codes  aimed  at  rat  infestation  or  with  minimum  wage 
laws  or  with  protections  against  usurious  loans  or  install¬ 
ment  purchase  contracts.  And  even  if  we  did  have  that  con¬ 
tact,  we  are  equipped  as  articulate,  educated  citizens,  to 
deal  with  such  matters.  To  us,  laws  and  regulations  are  pro¬ 
tections  and  guides,  established  for  our  benefit,  and  for  us 
to  use.  But  to  the  poor,  they  are  a  hostile  maze,  established 
as  harassment,  at  all  costs  to  be  avoided. 


See,  e.g.,  Paulsen,  “The  Legal  Needs  of  the  Poor  and  Family 
Law,”  H.E.W.  Conf.  Proc.,  pp.  18,  20: 


A  small  unattractive  apartment  in  the  heart  of  New  York 
City  on  a  hot  siunmer’s  day  can  produce  mental  troubles 
almost  by  itself. 


I  Family  law  matters  accounted  for  42  percent  of  the  case  load  of 
I  ^egal  aid  nationally  in  1961,  Brownell,  Legal  Aid  in  the  United 
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Over  200,000  fathers  desert  their  families  each  year2®  In 
many  jurisdictions,  a  deserted  wife,  to  qualify  for  welfare 
benefits,  must  sue  for  support,  and  sometimes  bring  contempt 
proceedings  on  the  support  orderd"^  The  father  also  needs 
legal  help  in  asserting  possible  defenses. 

The  case  of  the  abusive  husband  or  father  also  raises 
issues  requiring  counsel  on  both  sides  The  wife  or  child  may 
require  the  protection  of  an  injunction.  But  the  husband  who 
is  charged  with  assault  should  have  this  issue  fairly  de¬ 
termined.  In  some  states,  for  example  New  York,  these 
determinations  are  made  in  a  family  court,  with  no  right  to 
assigned  counsel  for  the  accused  person. 

A  couple  may  want  and  need  a  divorce.  But  divorces  are 
expensive.  Many  Legal  Aid  offices  are  reluctant  to  under¬ 
take  divorce  cases.  Separation  must  do.^® 

States,  p.  37  (1961  Supp.).  Seventy-nine  percent  of  the  Boston 
Legal  Aid  Society’s  work  in  1964  was  in  this  area.  A  Proposal  to 
Establish  a  Unified  Legal  Service  Program  in  Boston,  Mass.,  p.  12 
(A.B.C.D.  1964),  Thirty-two  percent  of  the  Law^^er  Keferral  Serv¬ 
ice’s  case  load  was  in  family  law.  1964  Annual  Survey,  Lawyer 
Referral  Service  (hereinafter  referred  to  as  L.R.S.  Survey). 

Graham,  “Domestic  Relations,”  National  Legal  Aid  and  De¬ 
fender  Association  (Summary  of  Conference  Proceedings)  1962, 
p.  56.  Sixty-seven  percent  of  the  approximately  three  million  chil¬ 
dren  receiving  Aid  to  Dependent  Children  benefits  under  the  Social 
Security  Act  have  been  deserted  by  their  fathers.  May,  the  Wasted 
Americans,  pp.  48-53  (1964). 

See  Graham,  supra,  note  16,  p.  57.  Nonsupport  suits  take  up  to 
three  months  in  Connecticut  to  come  to  trial.  Emergency  relief  may 
or  may  not  be  available  to  a  welfare  claimant  in  the  meantime. 

Cf.  Dept.  Mental  Hygiene  of  State  of  Cal.  v.  Kirchner,  36  Cal., 
488  P.  2d  720,  reversed,  85  S.  Ct.  871  (1965).  In  that  case,  the 
California  Supreme  Court  held  invalid  a  law  taxing  a  daughter  for 
the  costs  of  mother’s  institutional  care.  Forty-two  states  have 
similar  provisions.  The  Supreme  Court  reversed  without  reaching 
the  merits. 

Carlin  and  Howard,  “Legal  Representation  and  Class  Justice,” 
12  UCLA  L.  Rev.  381,  413-414  (1965)  ;  Paulsen,  supra,  note  15,  p. 
19.  Legal  Aid  offices  that  handle  divorces  require  proof  of  a  “social 
need”  for  the  divorce,  investigation,  or  marriage  counseling  as  a 
preprequisite.  Brownell,  supra,  note  15,  p.  72.  In  1963,  Detroit’s 
Legal  Aid  Society  handled  300  divorces;  Boston’s  150. 
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Illegitimacy,  which  has  increased  300  percent  in  two  decades 
(chiefly  among  lower  income  groups),  raises  multiple  legal 
problems.  To  avoid  later  heartbreak  for  both  herself  and 
the  adoptive  parents,  the  unwed  mother  should  have  a  clear 
understanding  of  the  legal  implications  of  putting  her  child 
out  for  adoption.  If  she  keeps  the  baby,  she  should  know 
his  legal  handicaps.  In  most  states  he  cannot  inherit  or  re¬ 
ceive  Social  Security,  veterans  benefits,  or  dependent  allow¬ 
ances  through  his  natural  father.^®  A  paternity  suit  must  be 
brought  to  compel  support  for  the  child.  Counsel  is  needed. 

The  future  of  children  is  equally  at  stake  in  other  kinds  of 
family  problems.  Neglect  proceedings  are  typical.  While 
often  justified  to  protect  the  child’s  interests,  the  result  can 
be  “to  sever  a  meaningful  parent-child  relationship  for  a  life¬ 
time.  ’  ’  The  well-to-do  use  divorce,  habeas  corpus,  or  col¬ 
lateral  attacks  on  the  original  decree,  but  poor  parents  must 
often  use  a  neglect  action  as  a  device  to  secure  or  alter  cus¬ 
tody  rights.  Or  they  may  be  forced  to  stipulate  their  o^vn 
neglect  in  order  to  get  help  from  the  court.^^ 

Private  or  public  agencies  bring  neglect  cases,  sometimes 
on  dubious  legal  grounds.^^  This  technique  (or  its  threat) 
has  been  used  increasingly  by  public  agencies  as  a  weapon  to 
combat  illegitimacy  among  welfare  recipients.  In  Florida,  45 
percent  of  mothers  of  illegitimate  children  abandoned  claims 


May,  supra,  note  16,  p.  50.  See,  e.g.,  a  New  Jersey  Senate  bill 
making  illegitimate  children  eligible  for  social  security  benefits  as 
heirs  of  natural  father.  N.  Y.  Times,  April  20,  1964 ;  New  York  Law 
Journal,  Sept.  22,  1964. 

Social  Security  benefits  have  been  denied  to  a  child  on  the  death 
of  the  grandfather  who  mistakenly  believed  baptism  was  tantamount 
to  adoption.  Paulsen,  supra,  note  15,  p.  21. 

20  Id.  at  21. 

21  In  New  York  City,  an  estimated  95  percent  of  PINS  cases  (Per¬ 
sons  in  Need  of  Supervision)  are  begun  by  the  parents  seeking  court 
help  in  controlling  the  child. 

In  one  large  city,  a  welfare  agency  sought  to  remove  several 
children  from  an  “unsuitable”  home  because  it  had  no  refrigerator. 
It  was  brought  to  the  agency’s  attention  that  the  upkeep  of  the 
children  would  cost  the  city  at  least  $8,000  annually  as  against  $150 
for  a  refrigerator. 
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for  relief  when  threatened  with  referral  to  “neglect  review 
committees.”  ^ 

In  only  a  small  percentage  of  neglect  cases — for  example, 
less  than  10  percent  in  New  York  City — are  the  parents  rep¬ 
resented  by  counsel.  Yet,  defending  a  child-neglect  charge 
often  requires  subpoenas  of  medical  records,  cross-examina¬ 
tion  of  professionals,  rebuttal  of  a  social  investigator’s  ob¬ 
servations,  and  evaluation  of  the  home  environment.  If 
neglect  is  found,  the  children  may  be  sent  to  city  shelters  or 
receiving  homes  where  they  are  freely  mixed  with  accused 
delinquents.^^  Often  the  parents  are  ignorant  of  how  to 
reclaim  their  children  if  their  situations  should  change  for 
the  better. 

Sometimes  the  practical  unavailability  of  counsel  is  built 
into  the  law  itself.  For  example,  under  New  York’s  Family 
Court  Act,  a  child  in  a  neglect  proceeding  has  the  right  to  a 
“law  guardian”  to  protect  his  interests.^®  But  Legal  Aid 
has  been  designated  the  law  guardian  for  the  75  percent 
of  children  who  cannot  atford  their  own  counsel,  which 
automatically  disqualifies  Legal  Aid  from  representing  the 
parents  in  the  same  proceedings. 

In  most  juvenile  delinquency  proceedings,  the  child  himself 
goes  unrepresented,  although  commitment,  the  stigma  of  a 

^  This  technique  has  also  been  reported  in  Richmond,  Virginia,  and 
Milwaukee,  Wisconsin.  Bills  have  been  introduced  in  Maryland  and 
Pennsylvania  defining  “neglect”  as  including  giving  birth  to  addi¬ 
tional  illegitimate  children  while  on  relief.  In  New  Jersey  relief 
mothers  have  been  criminally  prosecuted  under  adultery  and  fornica¬ 
tion  laws  for  illegitimate  births.  In  Connecticut  deportation  has  been 
attempted.  Wickenden,  “The  Constitutional  Rights  of  Assistance 
Recipients”  (unpublished  memorandum,  March  1963).  A  pregnant 
Newark  woman,  on  probation  for  non-support,  was  sentenced  to  a 
jail  term.  Wash.  Star,  Dee.  17,  1964. 

Nondelinquent  children  awaiting  juvenile  court  disposition  are 
often  held  in  institutions  with  delinquents.  Wash.  Post,  April  29, 
1965,  p.  G-5.  In  rural  areas,  where  no  juvenile  detention  facilities 
exist,  such  children  may  be  held  in  jail.  Parade  Magazine,  “Children 
in  Jail,”  Nov.  17, 1964. 

New  York  Family  Court  Act,  Art.  3,  Sec.  343;  Polier,  A  View 
From  the  Bench,  p.  55  (National  Council  on  Crime  and  Delinquency 
1964). 
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police  record,  even  physical  abuse  may  follow  2®  In  the  75 
largest  cities  of  the  United  States,  accounting  for  over  69 
percent  of  adjudicated  delinquencies,  less  than  10  percent 
have  counsel.^'^ 

It  is  youths  from  podrer,  crime-ridden  sections  of  the  city, 
who  are  most  often  picked  up  by  the  police  and  appear  in 
juvenile  court.^®  The  statutory  criteria  for  taking  a  youth 
into  custody,  detaining  him  pending  disposition  of  his  case, 
and  institutionalizing  him  after  an  adjudication  of  delin¬ 
quency  are  typical  vague.^®  Their  application  is  heavily 

Ironically  a  juvenile  record  may  sometimes  disqualify  a  youngster 
from  job  training  programs  instituted  to  combat  juvenile  delinquency. 
See  Cahn  and  Cahn,  supra,  note  5,  p.  1342.  The  FBI,  the  Civil 
Service,  the  Army,  the  Department  of  Public  Welfare,  and  adult 
probation  olBficers  often  have  access  to  the  juvenile  court  records. 
Ketcham,  “The  Unfulfilled  Promise  of  the  Juvenile  Court,”  pp. 
102-103  (National  Council  on  Crime  and  Delinquency  1961).  Gov¬ 
ernment  workers  union  has  attacked  the  District  of  Columbia  deten¬ 
tion  facility  as  a  “junior  grade  Alcatraz”  where  “gang  rape  of  little 
boys  is  a  built-in  feature.”  Wash.  Post,  April  24,  1965,  p.  B-1. 

^  Time  Magazine,  Aug.  21,  1964,  p.  66.  See  also  “The  Role  of  the 
Lawyer  in  Juvenile  Court,”  National  Council  of  Juvenile  Court 
Judges  Field  Training  Materials  (Chicago,  Feb.  27-29,  1964)  ;  Isaacs, 
“Should  a  Right  to  Assigned  Counsel  be  Established  in  Juvenile 
Court  Proceedings,”  15  Juv.  Ct.  Jud.  J.  (Spring  1964).  Before 
1962,  92  percent  of  children  involved  in  delinquency  and  neglect 
proceedings  in  New  York  City  had  no  lawyer.  Section  249  of  the 
Family  Court  Act  now  provides  for  a  law  guardian  to  protect  their 
rights  in  delinquency  cases.  In  most  other  states,  there  is  no  such 
recognized  right  to  assigned  counsel  in  juvenile  court  proceedings. 
The  Supreme  Court  has  recently  granted  certiorari  in  a  District  of 
Columbia  case  denying  the  right  to  a  hearing  before  waiver  of  a 
juvenile  to  an  adult  criminal  court  for  trial.  Kent  v.  United  States, 
No.  17935,  U.S.  App.  D.C.,  Oct.  26,  1964,  cert,  granted,  33  U.S.  Law 
Week  3355  (May  3,  1965). 

28  There  are  109  delinquents  per  1,000  residents  in  Harlem  com¬ 
pared  with  46  per  1,000  in  the  rest  of  the  city.  Clark,  Dark  Ghetto, 
p.  87.  St.  Louis’  slum  areas  had  a  triple  deliquency  rate;  Boston’s 
a  quadruple  rate;  and  Syracuse’s  and  Minneapolis’  a  rate  double 
that  of  the  rest  of  the  city. 

28  Middle  and  upper-class  minor  deliquents  are  more  apt  to  avoid 
formal  court  referrals,  interim  custody  in  detention  homes,  or  post¬ 
adjudication  commitment  through  parental  guarantees,  to  the  police 
or  court,  of  increased  supervision,  restitution,  private  schools,^  or 
therapy.  Paulsen,  supra,  note  15,  p.  20.  In  a  detailed  attitudinal 
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weighted  against  the  poor  family.*®  The  child  and  his  parents 
need  legal  help  to  ensure  that  facts  are  found  properly,  treat¬ 
ment  is  appropriate,  parental  and  juvenile  legal  rights  are 
represented.*^ 

In  less  drastic  situations,  the  youth  in  trouble  needs  legal 
assistance  at  the  precinct  station,  where  the  police  decide 
whether  to  refer  him  to  juvenile  court  or  to  release  him  with 


questionnaire  sent  to  over  6000  police  officers  throughout  the  United 
States  by  the  International  Association  of  PoUce  Chiefs,  50  percent 
considered  the  following  statement  correct ; 

In  most  cases  involving  lower-class,  underprivileged,  slum- 
type  juveniles,  strong  police  and  court  action  are  necessary 
because  the  families  of  these  offenders  are  incapable  of 
exercising  proper  control. 

O’Connor  and  Watson,  Delinquency  and  Youth  Crime:  The  Police 
Role,  p.  134  (1964). 

^  See,  e.g.,  Wisconsin  Children’s  Code,  Sec.  48.34,  et  seq.;  Wise. 
Handbook  for  Juvenile  Court  Services,  p.  56  (Wise.  Bd.  of  Juv.  Ct. 
Judges  and  State  Dept,  of  Welfare,  1959).  As  alternatives  to  com¬ 
mitment,  the  court  may  place  the  child  under  supervision  in  the 
child’s  own  home,  order  the  child  to  make  restitution,  order  the  child’s 
parents  to  provide  special  care,  or  merely  counsel  the  child  or  his 
parents. 

Private  treatment  centers  for  disturbed  youngsters  generally  control 
their  admission  policies  so  that  it  is  particularly  difficult  to  place 
Negro  youngsters.  If  they  need  custodial  care,  they  must  ordinarily 
be  committed  to  state  training  schools.  Clark,  supra,  note  28,  p.  101. 

Counsel  is  needed  to  perfect  appeal,  interpret  the  decision  to  the 
parent  and  child,  confer  with  the  probation  officer  and  guard  against 
unjustified  revocation  of  probation,  assure  fair  commitment,  protect 
the  parent’s  residual  rights,  bring  inimical  treatment  to  the  court’s 
attention,  and  insist  on  complete  discharge  and  expunging  of  record 
when  commitment  ends.  Ketcham,  “Post-Dispositional  Function  in 
Juvenile  Proceedings,  Role  of  the  Lawyer  in  Juvenile  Court,”  supra, 
note  27. 

The  Children’s  Bureau  says  that  1,000  juveniles  presently  in  adult 
penal  institutions  were  committed  or  transferred  there  in  violation  of 
law.  Wash.  Post,  Dee.  6,  1964.  Parents  may  be  legally  responsible 
for  the  support  of  children  removed  from  their  home.  Wisconsin 
Children’s  Code,  Sec.  48.27. 
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a  warning.^^  He  needs  legal  help  when  threatened  with  sus¬ 
pension  or  explusion  from  school.®^  At  “informal”  in-school 
proceedings,  without  counsel  and  without  adequate  proced¬ 
ural  safeguards,  the  school  authorities  may  find  him  guilty 
of  assault,  theft,  vandalism,  or  sex  otfense.  The  consequence 
can  be  commitment  to  a  school  for  emotional  or  behavior 
problems,  which  will  carry  a  stigma  for  life.  Or  he  may 
simply  be  turned  out  of  school  to  wander  the  streets.^^  In¬ 
articulate,  intimidated,  uninformed,  the  impoverished  parent 
and  child  fight  suspension  proceedings  infrequently  and  in¬ 
expertly,  and  seldom  appeal.®® 

Housing 

The  greatest  material  need  of  the  poor  is  decent  shelter. 
Positive  motivation  withers  in  the  midst  of  rats,  refuse  strewn 


32  Examples  of  juveniles  picked  up  by  the  police  in  the  District  of 
Columbia’s  13th  Precinct  include:  habitual  truant  with  a  habit  of 
giving  away  his  nickels  and  dimes  to  other  boys;  two  first  offenders 
who  took  42  bags  of  doughnuts  from  a  bakery;  a  truant  picked  up 
loitering  in  the  Hecht  Company.  Wash.  Post,  March  28,  1965,  p.  B-8. 
In  most  jurisdictions  police  have  vride  discretion  whether  to  refer 
a  ease  to  juvenile  court  if  the  offense  is  not  a  serious  one.  See  Note, 
“District  of  Columbia  Juvenile  Delinquency  Proceedings:  Appre¬ 
hension  to  Disposition,”  49  Geo.  L.J.  322  (1960)  ;  Freed  and  Wald, 
Bail  in  the  United  States,  ch.  VI  (1964). 

33  Sparer,  “The  New  Public  Law:  The  Eelation  of  Indigents  to 
State  Administration,”  H.E.W.  Conf.  Proc.,  p.  37. 

3“*  Other  school  decisions  raise  legal  issues.  The  New  York  Educa¬ 
tion  Law,  Sec.  3214(6)  (b),  calls  for  “immediate  steps”  to  be  taken 
to  provide  an  education  plan  for  suspended  pupils.  This  mandate 
apparently  often  goes  unheeded.  Sparer,  supTu,  note  33,  p.  37. 

The  Superintendent  of  Schools  of  the  District  of  Columbia  has 
urged  friends,  ministers,  and  relatives  to  assist  Negro  parents  in  filing 
complaints  of  unfair  placement  of  children  in  lower  “tracks”  in 
school  classes.  “Crisis  in  the  Schools,”  Wash.  Star,  April  21,  1965, 
p.  1;  Wash.  Post,  May  17,  1965,  p.  B-1.  The  “track  system”  and 
I.Q.  tests  have  been  critized  for  pushing  slum  Negro  youngsters  into 
delinquency;  culturally  deprived  youngsters  rated  as  uneducable 
are  abandoned  by  school  system,  become  “dropouts,”  and  turn  to 

crime. 

3-’'*  Lawyers  of  Mobilization  for  Youth  have  represented  some  pupils 
about  to  be  suspended  or  expelled,  but  have  been  denied  admission  to 
“hearings”  in  other  cases. 
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alleys,  peeling  plaster,  broken  windows,  cold  radiators,  and 
leaky  ceilings.®®  Nearly  1,000  adults  and  children  live  in  one 
slum  block  of  the  District  of  Columbia.®'^  The  poor  inhabit 
the  slums ;  and  the  slums  dominate  their  lives. 

Slum  housing  is  not  cheap.  The  poor  often  pay  the  same 
rent  for  their  slum  dwellings  as  middle-class  tenants  do  for 
garden-type  apartments ;  as  much  as  $60-75  a  room,  $125-135 
for  a  four-room  apartment.  Welfare  recipients  spend  the 
bulk  of  their  allowances  for  rent  and  utilities,  depleting  food 
funds.®® 


®®  Rural  poor  and  migrant  workers  have  different  but  just  as  serious 
housing  problems.  See,  e.g.,  Sen.  Rep.  No,  1218,  supra,  note  2,  p.  30 : 

The  migrant  all  too  often  spends  his  life  in  unhealthy  and 
unsanitary'  housing.  *  *  *  Whether  housing  is  furnished  by 
the  farmer  or  rented  by  the  worker,  it  is  often  only  a  shack 
which  may  be  overcrowded,  structurally  inadequate,  lacking 
decent  toilet  facilities  or  a  safe  water  supply. 

See  also  Wash.  Star,  Nov.  13,  1964,  p.  B-4  (poor  rural  shanty  owner 
cannot  afford  housing  code  compliance;  installation  of  water  and 
sewer  connections  would  cost  $3,000 ;  the  alternative  is  90  days  in  jail 
and  a  $500  fine). 

Perman,  The  Girard  Street  Project  (All  Souls  Church  Unitarian, 
Wash.,  D.C.,  1965).  Eighty  percent  of  new  units  built  in  Washington 
in  the  past  few  years  have  been  efficiencies  or  one-bedroom  apart¬ 
ments,  unsuitable  for  large  families.  Commercial  landlords  have 
broken  apartments  into  smaller  units.  Negroes  are  barred  from  the 
suburbs,  urban  renewal  has  abolished  older  Negro  neighborhoods,  and 
there  is  a  steady  influx  of  Negro  newcomers  from  the  south.  The 
result  is  more  people  in  less  space. 

Negroes  are  apt  to  pay  up  to  30  percent  more  rent  for  the  same 
facilities  as  white  tenants.  May,  supra,  note  16,  p.  131. 

Seventy  percent  of  welfare  recipients  in  a  Washington,  D.C. 
study  spent  25  to  55  percent  of  their  total  income  for  rent ;  40  percent 
spent  at  least  half  for  “rat-infested,  overcrowded  slum  housing”;  9 
percent  spent  40  to  100  percent  for  rent  plus  utilities.  Wash.  Star, 
April  23,  1965,  p.  B-3.  See  also  Wash.  Post,  May  11,  1965,  p.  A-6 
(mother  of  6  on  relief  pays  $95  out  of  $217  monthly  allowance  for 
rent  of  a  shared  3-bedroom  house) . 

New  York  City  spent  67  million,  a  third  of  its  total  assistance 
budget,  in  1962  for  rent  of  welfare  clients;  the  nation  as  a  whole 
spent  a  billion  dollars.  May,  supra,  note  16,  p.  129. 
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There  is  presently  no  effective  mechanism  for  change. 
Landlords  feel  little  economic  pressure  to  keep  their  low- 
income  housing  repaired  and  habitable,  or  to  rehabilitate 
badly  deteriorated  buildings.®^  Poor  tenants  complain  of 
housing  code  violations  and  are  evicted,  but  they  cannot  move 
away.  They  are  immobilized  by  lack  of  funds  or  by  their  race. 
Code  administrators  hesitate  to  act  because  if  a  building  is 
officially  condemned,  it  may  mean  more  evicted  tenants  with 
no  place  to  go.^® 

What  are  the  slum  tenants’  legal  rights  in  such  situations? 
How  realistic  is  it  to  expect  them  to  assert  those  rights  ?  Even 
to  report  code  violations  to  the  appropriate  housing  authority 
for  action  requires  know-how.  In  Washington,  “a  novice 
can  spend  several  hours  just  finding  out  where  and  to  whom 
he  should  complain.  Until  recently,  housing  complaints  in 
New  York  City  were  handled  by  five  different  departments 
and  19  sub-divisions.^^  A  local  radio  station  voluntarily  pro¬ 
vided  a  simplified  private  service  to  report  and  follow  up 
over  10,000  housing  violations.  Under  this  spur,  the  city 
recently  established  a  single  office  for  handling  housing  com¬ 
plaints  which  is  now  receiving  complaints  at  the  rate  of  1,100 
calls  a  day.^® 

May  teUs  of  one  slumowner  who  realized  his  total  investment  in 
five  years.  Id.  at  138. 

See  Wash.  Post,  May  23,  1965,  p.  B-7.  The  District  of  Columbia 
Government  has  admitted  trouble  in  enforcing  the  regulations  as 
to  “overcrowding”  because  tenants  have  no  place  to  go.  If  the  Code 
is  enforced,  they  may  be  forced  into  worse  quarters,  or  even  to  break 
up  their  families. 

Girard  Street  Project,  supra,  note  37.  Cf.  LeBlane,  “Landlord- 
Tenant  Problems,”  H.E.W.  Conf.  Proc.,  p.  51:  “The  uneducated, 
frequently  non-English  speaking  people,  simply  give  up.  ’  ’ 

Complaints  about  lack  of  hot  water  and  rat  holes  went  to  the 
Department  of  Buildings;  lack  of  heat  to  the  Health  Department; 
defective  wiring  to  the  Department  of  Water  Supply,  Gas,  and  Elec¬ 
tricity  ;  rats  and  vermin  to  the  Health  Department. 

N.Y.  Times,  March  1,  1965.  Central  files  are  now  being  kept  on 
all  violations  in  a  single  budding  or  attributable  to  a  single  owner. 
The  Department  of  Buildings  has  taken  over  the  enforcement  of 
all  housing  and  building  code  violations  and  spends  5  million  on 
enforcement ;  the  New  York  City  Bar  Association  is  sponsoring  a  bill 
in  the  New  York  Senate  to  reimburse  New  York  City  for  50  percent 
of  its  enforcement  costs.  N.Y.  Times,  May  9,  1965. 
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But  reporting  a  violation  rarely  ends  the  tenant’s  troubles. 
If  the  landlord  finds  the  source  of  the  complaints,  “retalia¬ 
tory  evictions  ’  ’  may  follow.^^  Slum  tenancies  are  usually  not 
under  lease  and  can  be  terminated  on  30-day  notice  without 
cause.  If  the  housing  inspector  comes,  he  often  considers 
only  the  defect  complained  of  and  ignores  other  obvious  in¬ 
adequacies.  The  landlord  is  notified  and  given  a  “grace 
period”  to  remedy  this  defect.^® 

New  “grace  periods”  and  “extensions”  can  postpone  re¬ 
pairs  up  to  one  and  a  half  years  in  the  District  of  Columbia. 
If  the  problem  finally  gets  to  the  Corporation  Counsel’s  oflSce, 
“friendly  collaboration  and  gentle  persuasion”  are  tried 
first,  which  may  produce  another  three  months’  extension. 
The  ultimate  sanction  is  10  days  in  jail  (never  yet  imposed 
on  any  landlord)  or  a  $300  fine.  In  any  case,  it  is  cheaper 
to  pay  the  fines  than  to  make  repairs.  Fines  in  New  York 
City  average  only  $16  a  case.^®  In  Chicago  in  1962,  $385,000 
in  fines  were  levied  for  housing  violations.  Rehabilitation  of 


^  In  the  District  of  Columbia,  the  Bureau  of  Licenses  and  Inspec¬ 
tions  has  handed  over  tenants’  petitions  to  the  landlord.  Girard 
Street  Project,  supra,  note  37.  Many  block  and  neighborhood  asso¬ 
ciations  now  submit  complaints  in  the  association’s  name  to  preserve 
the  tenant’s  anonymity. 

Mobilization  for  Youth  in  New  York  City  has  a  housing  service 
unit  to  process  complaints  in  the  Department  of  Buildings  and  to 
compile  a  register  of  frequent  offenders. 

In  Boston  in  1963  there  were  5275  summary  rent  proceedings  for 
eviction ;  in  the  poorer  sections  only  14  percent  went  to  trial.  Legal 
Aid  handled  only  759  rent  actions.  In  most  of  the  others,  the  tenant 
had  no  counsel  and  judgment  for  the  landlord  was  by  default.  ABCD 
Proposal,  supra,  note  15,  pp.  20-21.  In  the  District  of  Columbia,  there 
are  92,000  evictions  a  year.  Nationally,  such  actions  accounted  for 
15  percent  of  Legal  Aid  cases  in  1959.  Brownell,  supra,  note  15,  p. 
37  (1961  Supp.). 

The  Girard  Street  Project,  supra,  note  37.  In  New  York  City, 
“The  average  wait  for  cases  examined  by  the  building  department 
was  almost  five  months.”  Kempton,  “When  You  Mobilize  the  Poor,” 
New  Republic,  Dec.  5, 1964,  p.  11. 

^N.Y.  Herald  Tribune,  Jan.  27,  1965.  Section  304  of  the  New 
York  Multiple  Dwelling  Law  allows  a  civil  penalty  of  up  to  $250  for 
failure,  after  notice,  to  make  repairs. 
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the  slum  dwellings  involved  would  have  cost  an  estimated 

$100,000,000."^ 

Section  2040  of  the  New  York  Penal  Code  permits  a  tenant 
to  apply  directly  for  a  criminal  summons,  and  to  serve  it  him¬ 
self,  in  cases  of  failure  to  provide  essential  services.  This  de¬ 
vice,  unused  until  recently  when  neighborhood  la’svyers  began 
to  counsel  tenants,  has  had  limited  success.  But  more  often  the 
court  “mediates”  the  dispute,  authorizing  delays,  extensions, 
and  token  repairs.  All  of  this  means  frequent  and  burden¬ 
some  trips  to  court  for  the  complaining  tenants."® 

In  New  York  City,  a  tenant  in  rent-controlled  housing  may 
ask  the  Rent  and  Rehabilitation  Administration  to  reduce 
rent  in  proportion  to  a  “decrease  in  services;”  and  the 
landlord  loses  his  permissive  right  to  rent  increases  for 
“capital  improvements”  if  he  has  a  code  violation  of  record. 
Uncounseled  tenants,  however,  often  find  rent  decreases  re¬ 
stored  on  the  hare  assertion  that  repairs  have  been  com¬ 
pleted."®  The  rent  may  even  be  increased — although  code 
violations  remain — on  the  ground  that  unrequested  “capital 
improvements”  have  been  made  in  the  process  of  repair. 

New  York  and  Chicago  laws  allow  city  oflScials  to  make  re¬ 
pairs,  and  assess  the  landlord.  Alternatively,  they  may  ap¬ 
point  a  receiver  who  imposes  a  lien  for  repair  costs  on  the 
building.®®  The  city’s  unilateral  repair  hill  in  New  York  is 
subordinate  to  mortgages  or  prior  liens,  but  a  receiver’s  liens 
take  priority.  Nevertheless  local  governments  seldom  initiate 
such  actions  to  aid  impoverished  tenants.®" 

Sofaer  and  Bonem,  Analysis  of  City  Bar  Proposal  for  Amend¬ 
ment  of  Multiple  Dwelling  Law  (New  York  University,  unpublished 
paper,  1964). 

LeBlanc,  supra,  note  41,  pp.  57-58. 

Id.  at  58-60,  Cf.  Kempton,  supra,  note  45,  p.  11:  “Mobilization 
had  thought,  for  example,  of  using  the  unemployed  to  repair  dilapi¬ 
dated  buildings ;  but  if  they  do,  their  landlords  could,  under  the  law, 
raise  the  rent  $20  a  month — a  hardship  for  some  tenants.  ’  ’ 

^  See  New  York  Multiple  Dwelling  Act,  Sec.  309 ;  Illinois  Rev. 
Stat.  C.  67,  Sec.  91.4  (1959). 

®"  In  Chicago,  a  citizens  redevelopment  commission  is  offering  to 
purchase  the  receiver  certificates  and  make  the  repairs,  or  to  persuade 
the  mortgagee  to  undertake  the  job.  A  Washington,  D.C.,  private 
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A  recent  New  York  law  also  allows  welfare  officials  to 
withhold  rent  for  buildings  with  housing  violations  which  are 
“dangerous,  hazardous,  or  detrimental  to  life  or  health”  of 
relief  recipients.  The  welfare  agency  law^^er  defends  the 
subsequent  eviction  proceeding.  The  law  is  now  being  con¬ 
tested  in  the  courts.®^ 

Ultimately,  the  aggrieved  tenant  may  have  to  call  on  his  last 
weapon,  refusal  to  pay  rent.  Yet,  the  common  law  legacy  of 
landlord-tenant  actions  is  resistant  to  a  defense  based  on 
inadequacies  in  the  dwelling.  Covenants  to  repair  are  tradi¬ 
tionally  considered  separate  and  distinct  from  the  basic  lease 
obligation  to  pay  rent.  A  landlord  has  no  duty  to  disclose 
latent  defects  such  as  rats  and  vermin.  There  is  no  implied 
warranty  that  quarters  are  safe  or  suitable.®^  Leases  often 
contain  clauses  delegating  repair  and  maintenance  duties  of 
the  landlord  to  the  tenant.  Many  tenants  sign  no  leases  or 
written  agreements  at  all,  but  occupy  subject  only  to  a  “30 
day  notice”  requirement.  If  the  tenant  defaults  on  payment 
— which  must  generally  be  made  in  advance — he  can  be 
evicted  at  any  time.®^  Legal  defenses  to  an  eviction  action 


non-profit  corporation,  Better  Homes,  Inc.,  has  bought  slum  buildings, 
repaired  them,  and  rented  them  to  low  income  tenants  who  will  under¬ 
take  to  finish  improvements  and  maintain  them  in  good  condition. 
First  mortgages  are  held  by  savings  and  loan  associations,  and  down 
payments  come  from  loans  through  private  sources.  Such  worthwhile 
efforts  unfortunately  affect  only  a  handful  of  tenants. 

A  non-profit  municipal  housing  corporation  in  Philadelphia  plans 
to  buy  500  dilapidated  row  houses  a  year,  rehabilitate  them,  and  rent 
or  resell  them  for  low-cost  housing.  N.Y.  Times,  May  9,  p.  71. 

New  York  Social  Welfare  Law,  Sec.  143(b).  The  la,w  apparently 
had  a  beneficial  effect  in  Binghampton,  New  York,  before  the  court 
there  found  it  unconstitutional.  The  Welfare  Commission  withheld 
rent  in  81  cases;  and  the  number  of  conforming  landlords  rose  from 
6  to  47  monthly.  May,  supra,  note  16,  pp.  142-143.  So  far,  this 
device  has  not  been  used  extensively  in  New  York  City.  The  practice 
has  also  been  reported  of  landlords  promptly  evicting  tenants  after 
the  repairs  have  finally  been  made. 

LeBlanc,  supra,  note  41,  p.  56,  Davidson  v.  Foster,  11  Cal.  583, 
19  Pae.  652. 

In  Washington,  some  landlords  automatically  use  eviction  notices 
as  rent  reminders,  charging  the  tenant  an  extra  $3  each  time.  Girard 
Street  Project,  supra,  note  37. 
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are  usually  limited  to  lack  of  notice  of  the  proceeding,  failure 
to  demand  rent,  or  overcharge. 

In  all  events,  the  tenant  pays.  After  notice  of  eviction,  if 
he  can  make  good  the  rent,  he  still  owes  court  costs  of  at 
least  $2  to  the  landlord  for  the  dispossess  notice.  If  he  does 
not  appear  in  court,  and  a  24-hour  order  of  eviction  ensues, 
the  landlord  may  decline  a  proffer  of  rent ;  even  if  he  accepts, 
the  marshalPs  costs  will  have  raised  the  ante  by  $5. 

‘  ‘  Sewer  service  ’  ’  has  become  a  hallmark  of  landlord-tenant 
proceedings.  The  law  requires  personal  service,  or  notice 
of  the  pending  court  hearing  mailed  to  the  tenant,  as  well  as 
posting  a  copy  on  the  door  of  the  premises.  Often  the  land¬ 
lord’s  process  server  ignores  both  requirements;  notice  is 
deposited  in  the  nearest  “sewer.”  The  first  actual  notice 
the  tenant  has  of  the  action  is  a  default  order  of  eviction  giv¬ 
ing  him  24  hours  to  vacate.®®  Even  if  he  is  resourceful  enough 
to  overturn  the  default  judgment  for  lack  of  jurisdiction,  he 
gets  only  “damages,”  not  his  apartment.®® 

In  recent  years,  a  few  groups  of  tenants,  fortunate  enough 
to  be  represented  by  counsel,  have  been  able  to  counter  with 
“rent  strikes”  as  a  method  of  getting  necessary  improve¬ 
ments  made.  Depending  on  local  statutes  and  the  response  of 

LeBlanc,  supra,  note  41,  p.  53.  Eviction  often  results  from  re¬ 
fusal  to  grant  welfare  payments  or  delay  in  processing  welfare  checks. 
In  Washington  a  mother  of  5  died  from  exposure  following  days  of 
wandering  through  city  looking  for  shelter;  she  had  been  promised 
that  welfare  benefits  would  begin  within  a  few  weeks.  Wash.  Post, 
April  17,  1965,  p.  B-1.  In  New  York,  a  mother  of  4  slept  with  her 
children  several  nights  in  tenement  hallways  after  a  local  welfare 
office  refused  emergency  assistance.  N.  Y.  Times,  May  28,  1965, 

The  eviction  itself  costs  the  tenant  $16  in  marshall’s  costs,  and  the 
Bureau  of  Encumbrances  may  take  possession  of  his  articles  and  fur¬ 
niture  in  New  York  City.  Many  evicted  tenants  lack  the  know-how 
even  to  reclaim  their  goods.  Elsewhere,  the  goods  dumped  on  the 
street  are  damaged,  stolen,  and  vandalized  before  storage  can  be  ar¬ 
ranged. 

LeBlanc,  supra,  note  41,  pp.  53-54.  The  author,  an  attorney  for 
Mobilization  for  Youth,  is  appealing  this  decision.  The  post  office  in 
Wa.shington,  D.  C.  has  stopped  delivering  mail  to  some  tenants  in  the 
worst  slum  buildings  where  mail  boxes  have  been  vandalized  or  have 
no  doors.  Girard  Street  Project,  supra,  note  37. 


THE  POOR  MAN  AND  THE  LAW 


19 


local  courts,  these  tactics  have  had  varying  success.®^  In  New 
York,  proceeding  under  Section  755  of  the  Real  Property 
Actions  and  Proceedings  Law,  tenants  in  buildings  with  code 
violations  may  deposit  rent  in  court  until  repairs  are  made, 
rather  than  pay  it  to  the  landlord.®®  A  related  technique, 
now  being  tested  in  the  courts,  is  to  deduct  from  the  rent  a 
pro  rata  share  for  failure  to  provide  requisite  services  such 
as  heat,  water,  or  a  safe  structure.®® 

Even  public  housing  for  low-income  groups — so  far  limited 
to  a  privileged  few  (there  are  85,000  applications  for  10,000 
vacancies  in  New  York  City  alone) — is  not  without  difficul¬ 
ties.®®  Standards  of  ineligibility  and  grounds  for  eviction 


®^  See  Cahn  and  Cahn,  supra,  note  5,  p.  1340  (New  Haven  rent  in¬ 
crement  put  in  escrow  pending  completion  of  repairs). 

In  Washington,  D.  C.,  a  court  refused  to  accept  an  offer  of  tenants 
in  a  building  with  31  code  violations  to  put  their  rent  in  escrow  pend¬ 
ing  repairs.  After  the  court  rejected  the  theory  of  “constructive  evic¬ 
tion,”  the  building  was  closed  by  the  Bureau  of  Inspections.  Girard 
Street  project,  supra,  note  37. 

®®  LeBlanc,  supra,  note  41,  p.  54.  A  decision  in  one  landlord-tenant 
court  upholding  a  particular  defense  has  no  precedent  value  in  other 
coordinate  courtrooms.  Appellate  decisions,  which  would  provide 
^idance,  are  infrequent.  The  tenants  in  the  unsuccessful  rent  strike 
in  Washington  gave  up  when  required  to  post  an  $8,000  appeal  bond 
and  voluntarily  moved  out.  They  pointed  out  bitterly  that  the  land¬ 
lord  was  never  required  to  deposit  any  bond  for  failure  to  fulfill  his 
legal  obligation  to  make  necessary  repairs.  Girard  Street  Project, 
supra,  note  37. 

®®  LeBlanc,  supra,  note  41,  p.  57.  The  New  York  City  Bar  Associa¬ 
tion  has  proposed  a  statutory  amendment  to  allow  tenants  perma¬ 
nently  to  withhold  rent  until  “rent  impairing  violations”  have  been 
corrected.  The  Department  of  Buildings  would  attest  whether  these 
violations  constituted  a  fire  hazard  or  threat  to  life,  health,  or  safety. 
The  tenants  would  pay  rent  into  the  court  and  recover  if  their  defense 
was  successful.  Other  proposals  would  allow  tenants  to  initiate  action 
to  permit  withholding  of  rent  before  it  became  due  and  the  landlord 
started  dispossession  proceedings. 

®®  Sparer,  supra,  note  33,  p.  35.  Five  thousand  persons  are  on  the 
waiting  list  for  public  housing  in  the  District  of  Columbia,  there  are 
3,000  annual  applications  for  800  vacancies.  Wash.  Post,  May  13, 
1965,  p.  D-7.  President  Johnson  has  proposed  to  supplement  public 
housing  by  providing  rent  subsidies  for  private  housing.  N.  Y  Times 
May  23,  1965,  p.  52. 
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are  sometimes  arbitrary  imprisonment  of  a  family  mem¬ 
ber,  suspected  radical  leanings,  “undesirability.”®^  Gen¬ 
erally,  these  standards  are  enforced  without  hearing  or  re¬ 
view.®® 

Fundamental  revision  of  the  antiquated  landlord-tenant 
law  is  needed.  It  will  take  ingenuity,  legal  skill,  time,  perse¬ 
verance,  and  freedom  from  retaliatory  pressures.  Slum 
dwellers  will  need  qualified  legal  counsel  at  every  step.  A 
lawyer  can  do  much  more  before  the  eviction  notice  has  been 
served  or  the  marshall  has  arrived. 

Discrimination 

Racial  discrimination  contributes  heavily  to  the  poverty 
of  Negroes,  Puerto  Ricans,  Indians,  and  Mexican- Americans.®'* 
It  is  not  within  the  scope  of  this  report  to  review  the  many 
concerted  efforts  being  made  by  public  and  private  organiza¬ 
tions  to  assure  to  Negro  and  other  minority  groups  those 
fundamental  civil  rights — to  better  housing®®  and  better  edu- 


If  tenants  have  income  beyond  a  certain  amount,  they  have  to 
leave  (May,  supra,  note  16,  pp.  135-136)  : 

The  best  social  workers  in  any  project,  the  leaders  who  can 

set  an  example,  are  banished. 

Two  Puerto  Rican  brothers,  17  and  18,  were  evicted  from  a  public 
housing  project  in  New  York  after  the  death  of  a  relative  because  of 
a  rule  against  minors  holding  leases.  N.  Y.  Times,  May  28,  1965. 
Several  appellate  courts  have  struck  down  the  “radical”  standard  as 
irrelevant  to  the  purposes  of  pubhc  housing.  Peters  v.  N.Y.C.H.A., 
307  N.Y.  519  (1954) ;  Chicago  Housing  Authority  v.  Blackman,  4  Ill. 
2d  319  (1954)  ;  Housing  Authority  of  Los  Angeles  v.  Cordova,  279 
P.  2d  215  (1955);  Lawson  v.  Housing  Authority  of  Milwaukee,  270 
Wis.  269  (1955). 

Sparer,  supra,  note  16,  pp.  36-7.  New  York  City  has  tenant  re¬ 
view  boards  before  which  a  tenant  evicted  from  public  housing  can 
appear  to  contest  the  charges.  He  cannot  learn,  however,  their  source 
or  obtain  any  record  of  the  review  proceeding. 

Sen.  Doc.  No.  86,  supra,  note  2,  p.  38 ;  Clark,  supra,  note  28. 

See  Clark,  supra,  note  28,  p.  30  (1965).  Ninety  percent  of  the 
87,000  Harlem  buildings  are  over  a  third  of  a  century  old;  almost 
half  are  actively  deteriorating.  Reportedly,  the  Department  of  Sanita¬ 
tion  neglects  to  clean  Harlem  streets  as  often  as  other  sections.  Id. 
at  53.  Ironically,  housing  segregation  often  increases  as  Negroes’ 
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cation,®®  to  job  opportunity®^  and  social  opportunity,  to  vot¬ 
ing  and  economic  rights — deprivation  of  which  most  surely 
is  among  the  root  causes  of  their  poverty.®®  Efforts  to 
end  this  second-class  citizenship  have  proceeded  for  many 
years  and  on  many  fronts.  But  while  these  efforts  go  for¬ 
ward,  the  impoverished  Negro  as  an  individual  faces  legal 
obstacles  arising  from  discriminatory  practices  in  his  daily 
life  which  intensify  his  need  for  legal  help. 

Title  6  of  the  Civil  Rights  Act  of  1964  now  confers  on  all 
citizens  the  right  to  any  service,  financial  aid  or  benefit  under 
any  federally  assisted  program,  regardless  of  race,  color,  or 


social  and  economic  status  improve.  Id.  at  22,  For  example,  the 
NAACP  has  brought  a  private  anti-trust  action  against  Ohio  an  real 
estate  board  alleging  conspiracy  in  restraint  of  trade  in  mortgages 
and  building  materials  to  discriminate  against  Negroes,  See  Wash. 
Post,  April  25, 1965,  p.  A-2. 

®®  Clark,  supra,  note  28,  pp.  124-128.  Negro  children  in  ghetto 
schools  have  been  shown  to  lose  ground  in  I.Q.  testing,  falling  further 
behind  their  standard  grade  level  each  year.  “Children  who  are 
treated  as  if  they  are  uneducable  almost  invariably  become  un- 
educable,  ”  Ihid. 

®'^  Id.  at  38.  The  gap  between  the  earnings  of  Negro  and  white 
workers  has  grown  steadily  since  the  end  of  World  War  II.  Sen.  Doc. 
No.  86,  supra,  note  2,  p.  38.  Negro  earnings,  which  were  87  percent  of 
those  of  whites  in  Michigan,  have  dropped  to  75  percent;  in  North 
Carolina,  the  drop  has  been  from  54  to  43  percent.  Forty-four  percent 
of  all  recipients  of  Aid  to  Dependent  Children  are  Negro,  more  than 
80  percent  in  10  Northern  cities.  May,  supra,  note  16,  p.  23. 

®®  One  author  has  stated  (Clark,  supra,  note  28,  p.  106)  :  “The  roots 
of  the  multiple  pathology  in  the  dark  ghetto  are  not  easy  to  isolate. 
They  do  not  lie  primarily  in  unemployment,  in  fact,  if  all  of  its 
residents  were  employed  it  would  not  materially  alter  the  pathology 
of  the  community,  .  .  .  Nor  do  the  primary  roots  lie  in  the  frustra¬ 
tion  of  bad  housing  .  .  .  while  better  housing  heightens  morale  it 
does  not  affect  the  more  fundamental  variables  of  economic  status, 
broken  homes,  and  lowered  aspirations;  ,  ,  .  [M]ore  important  than 
merely  haying  a  job,  is  the  kind  of  job  it  is.  And  more  important 
than  housing — once  human  beings  are  removed  from  substandard 
housing — is  fundamental  social  change.  Merely  to  remove  the  resi¬ 
dents  of  a  ghetto  into  low-income  housing  projects  without  altering 
the  pattern  of  their  lives — menial  jobs,  low  income,  inadequate  educa¬ 
tion  for  their  children — does  not  remove  them  from  the  tangle  of 
community  and  personal  pathology.  ’  ’ 
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national  origin.  This  includes  access  to  federally  aided 
schools,  hospitals,  employment  offices,  vocational  programs, 
agricultural  extension  services.  Many  state  and  local  laws 
and  ordinances  grant  similar  rights. 

But  the  fact  of  discrimination  is  a  particularly  difficult 
one  to  prove.  In  almost  every  instance  the  services  of  a  law¬ 
yer  are  essential — to  articulate  a  claim,  to  initiate  a  com¬ 
plaint,  to  prosecute  an  action.  The  right  to  equal  oppor¬ 
tunity  must  be  tortuously  defined  by  lawyers  and  courts 
in  a  variety  of  contexts.®® 

Consumer  Purchasing 

The  slum  dwelling  with  the  television  antenna  on  the  roof, 
the  new  sewing  machine  in  the  front  bedroom,  and  the  con¬ 
vertible  out  front  is  a  stereotype  of  the  “irresponsible  poor.” 
Like  most  stereotypes,  it  has  a  truthful  aspect.  A  1960  sur¬ 
vey  of  500  tenants  in  a  low-income  housing  project — 15  per¬ 
cent  on  welfare — disclosed  95  percent  owned  a  television  set, 
63  percent  a  phonograph,  42  percent  a  sewing  machine,  40 
percent  an  automatic  washer,  28  percent  a  vacuum  cleaner, 
mostly  of  recent  origin.  Seventy-three  percent  had  bought 
new  furniture  when  they  moved  in.  Eighty  percent  had 
bought  on  credit.  Two  thirds  still  owed  money  on  their 
purchases,'^®  and  one  out  of  every  five  families  had  been  the 


69  See,  e.g.,  Wash.  Star,  May  18,  1965,  p.  A-7.  The  NAACP  plans 
a  series  of  actions  to  compel  cutoffs  of  federal  funds  to  schools  and 
hospitals  which  discriminate.  Complaints  have  been  made  concerning 
98  hospitals.  Wash.  Post,  May  31,  1965,  p.  A-8.  However,  although 
Title  6  covers  discrimination  by  employers  of  100  employees — to  be 
reduced  to  25  by  1968 — 65  percent  of  employers  in  the  District  of 
Columbia  have  5  or  less  employees.  Wash.  Star,  May  28,  1965,  p.  B-1. 

■^9  The  poor  generally  spend  more  than  they  earn ;  the  average  deficit 
for  low-income  urban  families  in  1961  was  $285.  Thirty-two  percent 
of  families  with  incomes  under  $3,000  had  installment  debts  for  cars, 
durables,  or  household  repairs.  In  9  percent  of  the  families  with 
incomes  under  $2,000,  installment  payments  took  20  percent  or  more 
of  their  income ;  in  4  percent  it  took  40  percent  or  more.  The  Most 
for  Their  Money,  Report  of  the  President’s  Panel  on  Consumer  Educa¬ 
tion  for  Persons  with  Limited  Income,  p.  2  (1965). 
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subject  of  legal  threats,  repossession,  garnishment,  or  the 
threat  of  garnishment.'^^ 

There  is  more  behind  this  pattern  than  ignorance  or  irre¬ 
sponsibility,  or  even  “compensatory  consumption” — the  de¬ 
sire  of  the  poor  for  tangible  status  symbols  to  compensate 
for  blocked  social  mobility.'^^  Merchants  in  poor  neighbor¬ 
hoods  use  high-pressure  methods  to  sell  costly  durables  to 
poor  credit  risks. 

Typically,  these  people  purchase  close  to  home;  they  are 
too  intimidated  to  venture  into  the  impersonal  efficiency  of 
the  downtown  department  store  or  discount  house.  Neigh¬ 
borhood  stores,  or  door-to-door  salesmen,  offer  the  poor  con¬ 
sumer  easy  camaraderie,  easy  credit  and  high  prices.'^® 


Caplovitz,  The  Poor  Pay  More,  pp,  37-39,  101,  106,  138  (1963). 
In  1959  sales  and  collection  cases  amounted  to  28  percent  of  the 
national  Legal  Aid  Caseload  and  10  percent  of  the  work  of  Lawyer 
Referral  Services,  Brownell,  supra,  note  15,  p.  37 ;  1964  L.R.S.  Survey, 
supra,  note  15,  In  Boston,  there  were  14,000  debtor  and  small  claims 
matters  in  municipal  and  district  courts  in  1963,  in  virtually  all  of 
which  the  debtors  were  unrepresented.  ABCD  Proposal,  supra,  note 
15,  pp.  17-19.  Legal  Aid  handled  600  cases  in  this  category.  The 
Detroit  Legal  Aid  Society  in  1964  handled  almost  3,000  “economic 
problems”  relating  to  contracts  and  collections. 

Caplovitz,  supra,  note  71,  p.  13  (1963). 

E.g.,  Harlem  has  only  one  large  department  store.  Clark,  supra, 
note  28,  p.  28.  See,  however,  Peterson,  Foreword  to  The  Most  For 
Their  Money,  supra,  note  70: 

Of  course,  most  of  the  merchants  who  serve  the  poor  are 
honest  and  very  often  provide  the  kind  of  personalizied 
service  no  longer  available  in  many  prosperous  neighbor¬ 
hoods.  Nevertheless,  in  an  age  when  it  is  difficult  for  weU 
educated  people  to  make  wise  decisions  in  the  market-place, 
the  poor — who  must  make  every  dollar  count — are  least  pre¬ 
pared  to  make  those  decisions.  Lack  of  knowledge  and  in¬ 
formation  often  leads  them  to  accept  poor-quality  merchan¬ 
dise  at  high  prices. 

The  majority  of  members  on  the  President’s  Panel  felt  that  sufficient 
evidence  existed  to  show  that  the  poor  do  pay  more,  but  a  minority 
felt  additional  research  was  necessary  before  the  panel  should  give 
official  sanction  to  that  view.  The  Panel  recommended  studies  to 
identify  the  problems  encountered  by  the  poor  in  the  market-place. 
Id.  at  v-vi. 
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Markups  on  goods  are  extremely  high,  usually  over  100 
percent.^^  Prices  fluctuate  widely  in  the  same  store  accord¬ 
ing  to  the  sales  resistance  and  sophistication  of  the  con¬ 
sumer, but  overall  remain  high  enough  to  compensate  for 
missed  payments.  Merchandise  is  apt  to  be  low  quality  be¬ 
cause  of  insulation  from  the  competition  of  stores  beyond 
the  immediate  neighborhood.  Goods  are  aggressively  sold  to 
customers  with  no  credit  ratings,  on  welfare,  without  jobs. 

The  collections  necessary  to  stay  in  business  are  achieved 
by  a  variety  of  coercive  devices.  Garnishment  threats  are 
effective.’^®  What  is  at  stake  often  is  the  purchaser’s  job. 
Employers,  particularly  in  low-skilled,  high-turnover  employ¬ 
ment,  are  loathe  to  bother  with  wage  attachments;  fi.ring  is 
easier.  Creditors  threaten  to  report  purchasers  to  the  welfare 
authorities;  relief  recipients  are  not  supposed  to  buy  on 
credit.  The  original  sales  contract  is  often  sold  to  a  finance 
company  or  collection  agent  against  whom  the  buyer  can 
raise  no  equitable  defenses. 

In  this  “captive”  market,  unethical  practices  flourish: 
“bait  advertising,”  “switch  sales,”  reconditioned  goods  sold 
as  new,’^'^  tie-in  “contest”  prizes.  Exchanges  are  virtually 
unknown;  the  buyer  is  “stuck”  with  his  bad  bargain.'^® 

Caplovitz,  supra,  note  71,  pp.  17-20. 

Id.  at  21-22. 

Caplovitz,  supra,  note  71,  pp.  155-169.  Repossession  is  rare;  the 
merchandise  is  usually  too  shoddy  to  be  worth  the  trouble.  Id.  at  21. 

Id.  at  137-154.  See  also  President’s  Panel,  supra,  note  70,  p.  viii: 

‘  ‘  The  poor  are  often  a  clearly  defined  target  for  unscrupulous 
sales  techniques.  Their  capacity  to  protect  themselves  from 
fraud,  deception,  and  misrepresentation  is  usually  limited — 
they  may  be  unaware  of  being  defrauded;  they  may  be 
unaware  of  their  rights;  or  they  may  be  reluctant  for  a 
variety  of  reasons  to  instigate  corrective  action.  Their  in¬ 
action  Ls  often  interpreted  as  satisfaction.” 

The  Panel  recommended  that  “existing  government  consumer  in¬ 
formation  and  protection  programs  be  strengthened  specifically  to  deal 
more  effectively  with  the  problems  of  fraud  and  deception  encountered 
by  poor  consumers.” 

Caplovitz  quotes  two  interviews  {id.  at  145,  157)  : 

I  was  told  I  won  first  prize — $30  off  on  a  set  of  silverware. 

A  man  came  four  different  times  with  different  silverware — 
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The  poor  must  eat,  hence,  are  vulnerable  to  exploitation 
on  food  purchases,  as  well.  Their  scanty  cash  is  channeled 
in  large  part  into  groceries.’^  Food  is  seldom  bought  on  the  in¬ 
stallment  plan  so  payments  cannot  be  withheld.  One  re¬ 
porter’s  survey®®  of  the  operations  of  a  grocery  chain  in 
Washington,  D.  C.  found  that  in  small  stores  of  the  chain, 
located  in  run-down  sections  of  the  city,  whether  white  or 
Negro,  the  quality  of  perishable  items  was  lower;  fresh  fruits 
and  vegetables  were  wilted  and  bruised;  the  least  expensive 
brands  of  packaged  staples  were  likely  to  be  missing;  in  many 
instances,  prices  for  the  same  goods  were  higher  than  in  better 
neighborhoods ;  rancid  hamburger  was  10  cents  a  pound  more 
than  fresh  hamburger  uptown.  Poor  customers  were  gen¬ 
erally  reluctant  to  stand  up  to  store  managers,  even  though 
they  recognized  and  resented  their  exploitation.®^ 

Even  without  conscious  exploitation,  a  complex  of  factors 
— the  paucity  of  supermarkets  and  discount  houses,  in¬ 
ability  to  pay  cash  or  to  buy  in  economical  quantities, 
lack  of  shopper  sophistication — interact  to  make  the  poor 


some  used,  some  with  pieces  missing.  He  told  us  to  keep  the 
set  for  the  time  being  and  that  he  would  return  with  the  set 
we  wanted.  Before  we  ever  received  the  set  we  ordered,  they 
sent  a  final  notice  to  pay  or  my  husband’s  salary  would  be 
garnished. 

*  ♦ *  *  #  * 

[Wle  missed  two  payments,  and  they  garnished  my  husband 
at  the  hotel.  His  boss  said,  “Straighten  them  out  or  else 
you’re  fired.”  *  *  *  So  my  husband  got  fired  from  the  hotel. 

The  amount  urban  families  with  annual  income  below  $3,000 
spend  for  food — their  largest  single  expenditure — is  about  $6.25  per 
person,  per  week.  Food  accounts  for  29  percent  of  the  total  budget 
of  the  poor,  compared  to  an  overall  per  capita  figure  in  the  United 
States  of  18.5  percent.  President’s  Panel,  supra,  note  70. 

Ridgeway,  “Segregated  Food,”  New  Republic,  p.  6,  December  5, 
1965.  Large  stores  with  big  turnovers  in  poor  neighborhoods  were 
found  to  have  food  comparable  with  those  in  more  affluent  sections. 

Some  benevolent  independent  grocers  do  extend  grocery  credit 
on  liberal  terms,  often  carrying  poor  residents  through  emergencies 
wfflen  even  relief  agencies  will  not  help  them.  Only  12  percent  of  the 
people  in  a  recent  survey  of  poor  persons  bought  food  on  credit. 
Caplo\dtz,  supra,  note  71,  p.  99. 
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pay  more.®^  Nor  are  they  ordinarily  eligible  for  bank 
loans  or  installment  contracts  at  regular  department  store 
rates  to  finance  tbeir  purchases.  Hence,  they  are  forced  into 
higher-interest  sources  of  credit,  “loan  sharks”  or  lending 
agencies  that  charge  in  proportion  to  the  risk. 

When  the  purchaser  misses  a  payment  for  illness  or  any 
other  emergency,  he  falls  prey  to  the  “debtor  spiral” — a 
deficiency  judgment  for  the  principal  plus  interest,  court 
costs  and  legal  fees,  which  can  easily  double  a  debt.®®  Judg¬ 
ments  here,  as  in  landlord-tenant  cases,  are  often  secured  by 
“sewer  service.”®^  In  other  cases,  the  debtor  cannot  afford 
the  time  to  defend  his  rights. 

My  wife  and  I  bought  some  furniture  and  for  the 
first  few  months  we  paid  the  store.  Then  the  store 
sold  out  to  another  one  and  we  had  to  pay  the  second 
store.  They  told  us  they  had  no  record  of  the  money 
we  had  already  paid  and  said  they  would  take  us  to 
court  if  we  didn’t  pay  them  $150  more.  I’d  rather 


Certainly  no  one  claims  that  the  high  prices  the  poor  pay  are 
solely  the  result  of  exploitation,”  President’s  Panel,  supra,  note  20, 
p.  5.  The  report  also  cited  the  Caplovitz  study  as  “the  first  major 
report  on  the  problem.  Although  the  families  studied  all  lived  in  New 
York  City,  the  Panel  believes  that  the  system  he  describes  is  common 
to  many  American  cities,  and  would  like  to  see  similar  studies  carried 
out  in  other  cities  and  some  rural  areas  as  well.  ’  ’  Ihid. 

Caplovitz,  “Consumer  Problems,”  H.E.W.  Conf.  Proc.,  pp.  161, 
165.  Most  judgments  in  sales  actions  against  poor  people  are  by 
default.  Caplovitz  reports  the  following  interview  with  a  Negro 
housewife  who  bought  a  $60  watch  from  a  door  to  door  peddler  {id. 
at  160)  : 

I  gave  him  $3  down  and  I  got  a  payment  book  in  the  mail. 
About  a  month  later  I  had  the  watch  appraised  in  a  store  and 
I  found  out  it  was  worth  only  $6.50.  I  called  up  the  company 
and  said  I  wouldn ’t  pay  for  it,  that  they  should  come  and  get 
it.  They  told  me  I  had  to  pay  or  they  would  take  me  to  court. 

And  I  said,  “Fine,  take  me  to  court  and  I’ll  have  the  watch 
there.”  The  next  thing  I  knew  about  this,  I  get  a  court 
notice  of  Judgment  by  Default  for  the  $69  balance,  $3 
interest,  $5  ‘  ‘  costs  by  statute  ’  ’  and  $14  court  costs.  The  total 
cost  of  the  watch  was  $91. 


Caplovitz,  supra,  note  71. 
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pay  the  money  than  go  to  court  and  take  time  off 
from  work  because  I  just  got  my  job  and  I  don’t 
want  to  lose  it.®“ 

The  result  of  a  default  judgment  may  be  repossession  and 
sheriffs’  sales  which  may  include  other  possessions  of  the 
debtor. 

These  transactions  plunge  the  debtor  deeper  into  poverty. 
He  loses  his  job  because  of  attachments.  He  is  evicted  from 
his  home  because  of  rent  delinquency  resulting  from  con¬ 
sumer  debts.  The  strain  of  consumer  debt  may  send  the 
marginal  family  out  on  relief  or  break  it  up  altogether.®® 

The  solution  to  the  commercial  exploitation  of  the  poor 
does  not  lie  in  legislation  alone.®'^  The  slum  dweller  who 
buys  unwisely  can  hardly  be  expected  to  know  his  liabilities 
or  his  rights  of  recourse  against  his  seller,  even  if  firmly 
established  under  law.®®  He  does  not  understand  that  he 

®®  Caplovitz,  “Consumer  Problems,”  H.E.W.  Conf.  Proe.,  pp.  61,  65. 

®®  A  ease  record  of  one  welfare  family  in  Chicago  reads  (May, 
supra,  note  16,  p.  54)  : 

The  F ’s  have  been  separated  for  the  past  year  because  of  Mr. 

P’s  seasonal  work  and  his  inability  to  meet  the  needs  of  the 
family.  This  was  the  major  cause  of  the  separation. 

Mr.  F  has  been  employed  for  the  past  ten  years  by  the  Acme 
Co.  Mr.  P’s  employment  was  verified  7/12/62.  Mr.  P  is 
currently  earning  $75. per  week;  however  his  take-home  pay 
is  averaging  $40  a  week.  The  employer  is  withholding  money 
for  weekly  payments  to  Mr.  F ’s  creditors. 

In  this  way  wage  assignments  and  garnishments  are  being 
forestalled.  If  garnishments  were  to  be  made,  the  employer 
stated,  he  would  be  forced  to  lay  off  Mr.  P. 

The  creditors  are: 

General  Finance  Co.,  unpaid  balance  $225.  Weekly  payment 

$10. 

Mercantile  Discount  Co.,  unpaid  balance  $91.  Weekly  pay¬ 
ment  not  yet  determined.  Garnishment  papers  were  served 
7/10/62.  Mr.  P  left  home  so  his  wife  could  apply  for  ADC. 

Caplovitz,  supra,  note  71,  p.  188. 

®8  Id.  at  188-189. 
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must  pay  for  goods  even  though  repossessed,  that  unrelated 
possessions  can  he  attached  for  nonpayment  of  the  purchased 
goods,  or  that  additions  for  court  costs,  marshals’  fees,  and 
interest  can  multiply  the  original  debt. 

Often  he  mistakenly  believes  his  legal  remedy  against  a 
fraudulent  seller  is  to  stop  paying.®®  On  a  more  basic  level, 
he  seldom  has  the  time,  money,  or  knowledge  to  institute 
action  against  his  seller,  especially  in  a  distant  downtown 
court.®® 


®®  /d.  at  188-190.  At  least  half  the  states  regulate  installment 
credit  contracts  or  loans — e.g.,  New  York  (the  total  service  charge 
must  be  disclosed ;  the  contract  must  describe  the  goods)  ;  California 
(monthly  statements  must  be  given  buyer;  only  a  limited  service 
charge  is  permitted  for  deferred  payments)  ;  Illinois  (advertisements 
cannot  mislead)  ;  Maryland  (the  buyer  must  be  notified  of  his  right 
to  prepay  and  of  the  seller’s  repossession  rights;  the  buyer  has  the 
right  to  cancel  before  delivery  and  recover  payments ;  there  can  be  no 
advance  assignment  of  wages;  the  seller’s  acceleration  rights  are 
limited ;  the  buyer  must  get  a  copy  of  the  contract ;  insurance  refunds 
must  go  to  the  buyer) ;  Pennsylvania  (a  maximum  limit  is  set  on 
allowable  interest).  See  Consumer  Credit  Symposium,  55  Nw.  L. 
Rev.  301  (1960). 

In  most  states  usury  laws  do  not  apply  to  retail  credit  transactions. 
The  legislature  sets  separate  interest  ceilings  on  installment  contracts 
and  small  loans.  (Governor  Tawes  of  Maryland  recently  vetoed  a 
bill  to  strengthen  the  penalty  for  usury  in  small  loans.  Seventy 
savings  and  loan  associations  and  128  banks  sent  spokesmen  to  the 
hearing;  only  one  witness  appeared  in  favor  of  the  bill.)  Wash. 
Star,  April  24,  1965,  B-1.  See  also  Wash.  Post,  May  4,  1965,  A-7 
(retail  merchants  spent  $50,000  on  ten  lobbyists  to  defeat  a  bill 
limiting  interest  on  revolving  credit  accounts). 

Too  often  the  poor  customer  does  not  know  about  his  statutory 
rights.  See,  e.g.,  N.  Y.  Times,  May  28,  1965  (a  young  man  threatened 
with  dismissal  from  a  job  for  defaulting  on  payments  under  an 
installment  contract  he  never  signed).  Caplovitz  suggests  minimal 
standards  for  extending  credit,  regulation  of  markups,  etc.  Supra, 
note  71,  p.  191.  Restricting  the  easy  negotiability  of  commercial 
paper  bought  by  banks  and  finance  companies  has  also  been  suggested. 

A  long  list  of  legal  considerations  and  theories  may  be  involved 
in  a  decision  on  how  to  proceed  in  a  sales  case:  tort  or  criminal 
sanctions ;  aifirmation  of  contract ;  suit  for  deceit ;  suit  for  rescission ; 
inadequate  disclosure  of  payment  costs;  blank  spaces  on  contracts; 
contract  warranty;  disclaimer;  privity;  effect  of  misunderstanding; 
parole  evidence;  statute  of  frauds;  unilateral  mistake;  undue  in¬ 
fluence;  unconscionable  contracts;  failure  to  serve  a  summons;  effect 
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J ust  as  there  were  vast  numbers  of  urban  poor  sixty 
years  ago,  so  we  find  vast  numbers  in  New  York  City 
today.  Exposed  to  misleading  advertising  and  ruth¬ 
less  salesmen,  they  are  pressured  into  buying  shoddy 
merchandise  at  exorbitant  prices.  Confused  by  the 
multitude  of  credit  institutions,  they  are  easily  put 
off  by  the  merchant  who  wants  to  evade  his  respon¬ 
sibilities.  Given  some  protection  by  the  law,  they 
are  too  naive,  too  uninformed,  too  intimidated  to 
know  their  rights  or  to  exercise  them  when  they 
do.  As  a  result,  the  laws  designed  to  protect  them 
as  well  as  the  merchant  often  operate  as  an  aid  to 
the  merchant’s  exploitation  of  them.^^ 

This  situation  must  be  reversed.  Skillful  counsel,  working 
aggressively  and  imaginatively  with  the  tools  available  under 
present  law,  helping  to  educate  the  purchaser  as  to  his  rights. 


of  assignment  of  contract  to  the  finanee  company;  effect  of  accelera¬ 
tion  clauses;  waiver  of  defenses  against  assignee;  waiver  of  judicial 
review.  Cohen,  Cases  and  Materials  for  Neighborhood  Lawyers 
(Wash.,  D.  C.,  1964). 

Eighty  percent  of  all  civil  actions  filed  in  California’s  municipal 
courts  are  creditors’  actions  brought  by  collection  agencies,  merchants, 
and  loan  companies;  in  90  percent  the  defendant  is  unrepresented. 
1  Cal.  Family  Lawer  263. 

The  injustices  begin  with  the  garnishment  and  exemption 
right  laws,  the  language  of  which  is  subject  to  widely  vary¬ 
ing  interpretation  by  lower  courts,  with  the  result  that  often 
on  similar  facts  entirely  different  rulings  are  made. 

Oakland  Economic  Development  Council,  Proposal  for  Selective  Civil 
Appellate  Program  (1965).  However,  the  Attorney  General  of  New 
York  revealed  in  1964  that  his  office  received  100,000  consumer  com¬ 
plaints,  mostly  from  low-income  people,  and  obtained  restitution  of 
1%  million  dollars.  President’s  Panel,  supra,  note  70,  p.  7. 

Caplovitz,  supra,  note  71,  p.  169  (1963).  See  also  President’s 
Panel,  supra,  note  70,  p.  11:  “Poor  famihes  are  less  likely  to  know 
their  rights,  or  which  agencies  of  the  government  can  help  in  legal 
matters,  to  have  the  funds  to  employ  legal  counsel,  or  to  have  the 
time  and  confidence  to  pursue  legal  matters  in  their  own  behalf. 
Legal  counseling  is,  therefore,  a  much  needed  source  to  the  poor, 
and  a  practical  way  of  imparting  consumer  education.” 
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and  pressing  for  reform  where  the  legal  system  is  now  de¬ 
ficient,  can  go  far  towards  eliminating  these  abuses.®^ 

Welfare 

Almost  one  fourth  of  the  nation’s  35  million  impoverished 
citizens — eight  million  in  all — are  on  relief.  Local  welfare 
agencies  administering  federally-assisted  programs  for  de¬ 
pendent  children,  old  age  and  disability  benefits,  have 
wide  discretion  in  fixing  eligibility  standards  for  aid.  New 
York  City,  for  example,  rejects  nearly  40  percent  of  appli¬ 
cants.®^ 

Rulings  have  not  always  appeared  humane  or  rational :  aid 
is  denied  to  families  with  more  than  one  illegitimate  child; 

It  has  been  suggested  that  the  Federal  Trade  Commission  spear¬ 
head  a  pilot  drive  against  fraud  aimed  at  the  poor  in  the  District 
of  Columbia,  where  it  has  plenary  jurisdiction  over  consumer  practices. 
This  might  involve  investigation  into  the  types  of  abuses  most 
prevalent  in  poverty  areas  and  experimentation  with  a  variety  of 
enforcement  techniques  against  the  defrauding  sellers.  The  F.T.C.’s 
50-year  expertise  in  deceptive  trade  practices  and  its  trained  in¬ 
vestigative  and  legal  staff  could  provide  valuable  information  and 
experience  to  guide  comparable  state  agencies  in  policing  commercial 
practices  which  now  exploit  the  poor.  Letter,  Sen.  Warren  G. 
Magnuson,  Chmn.,  Senate  Commerce  Committee,  to  FTC  Chmn.  Paul 
R.  Dixon,  June  9,  1965. 

Ridgeway,  supra,  note  80,  suggests  that  complaint  centers  be 
established  in  the  neighborhood  service  centers  or  home  economists 
be  placed  in  stores  to  counsel  on  purchases. 

Credit  unions  can  allow  the  poor  more  purchasing  flexibility  to  shop 
economically.  Groups  can  buy  more  cheaply  from  the  wholesaler  or  go 
to  other  neighborhoods  to  shop.  See  also  Projects  and  Techniques, 
President’s  Panel,  supra,  note  70,  p.  11,  for  a  summary  of  successful 
consumer  education  efforts  and  experiments  with  low-income  families 
throughout  the  country. 

Sparer,  supra,  note  33,  p.  36.  Local  agencies  must  adhere  to 
certain  basic  standards  set  by  the  federal  agencies.  These  standards 
include  a  requirement  of  a  fair  hearing  for  denial  of  applications, 
prompt  rulings  on  eligibility,  and  uniform  standards  throughout  the 
state.  See  49  Stat.  627  (1935) ;  42  U.S.C.  1301-1371  (1958)  .  See 
also  the  Statement  of  Secretary  Celebrezze,  March  26,  1963  (Michigan 
statute  limiting  beneflts  to  dependent  children  determined  to  be 
arbitrary  discrimination  inconsistent  with  federal  standards)  ;  Memo¬ 
randum  from  Secretary  Flemming,  Jan.  16,  1961  (disapproval  of 
state  plans  denying  aid  to  needy  children  on  the  grounds  that  their 
homes  were  “unsuitable”). 
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homes  are  classified  as  “unsuitable”  where  an  illegitimate 
child  has  been  bom  after  assistance  began;  “employable” 
mothers  are  required  to  leave  their  children  to  the  care  of 
others  and  go  to  work;  benefits  are  terminated  on  finding  a 
“man  in  the  house”  regardless  of  his  status  or  contribution 
to  the  support  of  the  family;  aid  is  refused  newcomers  who 
immigrated  from  other  states  without  a  “definite  plan  of 
support.”®^  Assistance  has  been  denied  to  a  child  as  a  non- 


See  Wickenden,  “The  Public  and  Welfare  Administration,” 
H.E.W.  Conf.  Proc.,  p.  42;  Sparer,  supra,  note  33,  p.  23;  May,  The 
Wasted  Americans,  pp.  27,  61,  64  (1964)  ;  Sparer,  “Role  of  the 
Welfare  Client’s  Lawyer,”  12  UCLA  L,  Rev.  361  (1965). 

The  “employable  mother”  rule  has  been  criticized  for  its  disturbing 
effects  on  family  cohesiveness.  “We  expect  a  mother  to  take  three  or 
four  different  day  work  jobs  in  one  week,  travel  to  several  different 
homes  in  the  suburbs,  and  then  have  every  penny  deducted  from  her 
relief  check.”  May,  supra,  note  16,  p.  64.  The  school  drop-out  rate 
among  children  14  to  17  years  old  receiving  Aid  to  Dependent  Chil¬ 
dren  benefits,  is  twice  as  high  as  for  all  other  children  in  this  age 
group.  Id.  at  65.  See  also  Wash.  Post,  May  11,  1965,  p.  A-6  (Children 
of  a  working  ADC  mother  beaten  by  babysitter ;  she  now  lives  on  $91 
Social  Security  a  month  with  two  chronically  ill  children) ;  Wash. 
Post,  May  11,  1965,  p.  B-1  (82  children  are  in  Junior  Village — the 
government  institution  in  the  District  of  Columbia  for  children  with¬ 
out  adequate  homes — as  the  result  of  welfare  eligibility  rules 
relating  to  a  “man  in  the  house”  or  “employable  mother”;  200 
are  there  because  their  families  are  destitute;  27  as  a  result  of 
welfare  cut-offs) . 

The  “man  in  the  house”  rule  has  allegedly  driven  unemployed 
fathers  to  desertion  so  that  their  families  can  qualify  for  aid.  See 
Simmons  v.  Simmons,  D.  C.  Ct.  of  Gen.  Sess.,  June  12,  1964.  The 
judge  enjoined  the  welfare  department  from  cutting  off  aid  to  a  wife 
and  children  because  of  the  frequency  of  visits  by  a  separated  father. 
The  decision  was  reversed  on  procedural  grounds,  Dec.  2,  1964  (D,  C. 
Mun.  Ct.  App.).  An  attempt  is  being  made  to  bring  the  District  of 
Columbia  into  the  federal  assistance  program  for  children  of  un¬ 
employed  parents  to  overcome  the  rigidity  of  the  ‘  ‘  man  in  the  house  ’  ’ 
rule. 

Some  conditions  attached  to  benefits  have  been  held  unconstitutional. 
Sherbert  v.  Verner,  374  U.S.  398  (1963)  (denial  of  unemploy¬ 
ment  benefits  based  on  applicant’s  refusal  on  religious  grounds  to 
work  on  Saturday) ;  Peters  v.  NYC  HA,  307  N.Y.  519  (1954)  (denial 
of  public  housing  to  subversives) ;  see  Note,  “Unconstitutional  Condi¬ 
tions,”  73  Harv.  L.  Rev.  1595  (1960)  ;  cf.  Flemming  v.  Nestor,  363 
U.S.  603  (1960)  (denial  of  old  age  benefits  to  wife  of  a  deported 
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resident  because  he  visited  out-of-state  grandparents  for 
two  months;  to  a  Washington,  D.  C.  family  because  the 
mother  was  a  “live  in”  maid  across  the  District  line  in 
Maryland ;  to  the  family  of  a  parole  violator  who  automatical¬ 
ly  became  a  nonresident  “fugitive.”  Unemployed  fathers  in 
families  on  relief  who  refused  to  work  in  knee-deep  snow  in 
ten-degree  weather  for  substandard  wages,  have  been  prose¬ 
cuted  for  “willful”  interference  with  the  proper  administra¬ 
tion  of  public  assistance.®® 

A  study  of  New  York’s  Public  Assistance  Program  stated: 

An  applicant  becomes  eligible  for  assistance  when  he 
exhausts  his  money,  gives  a  lien  on  his  property  to 
the  welfare  department,  turns  in  the  license  plates  of 
his  car  and  takes  legal  action  against  his  legally  re¬ 
sponsible  relatives.  When  he  is  stripped  of  all  ma¬ 
terial  resources,  when  he  “proves”  his  dependency, 
then  and  then  only  is  he  eligible.  Welfare  policies 
tend  to  cast  the  recipient  in  the  role  of  the  property¬ 
less,  shiftless  pauper.  This  implies  he  is  incompetent 
and  inadequate  to  meet  the  demands  of  competitive 
life.  He  is  then  regarded  as  if  he  had  little  or  no 
feelings,  aspirations,  or  normal  sensibilities.  This 
process  of  proving  and  maintaining  eligibility  in 
combination  with  the  literal  adherence  to  regulations 
and  procedures  tends  to  produce  a  self-perpetuative 
system  of  dependency  and  dehumanization.®® 

During  the  waiting  period  for  assistance,  the  applicant 
may  or  may  not  get  emergency  aid  to  live  on.  Newcomer  ap¬ 
plicants  in  New  York  were  at  one  time  denied  emergency 

alien  sustained)  ;  Wilkie  v.  O’Conner,  25  NY.S.  2d  617  (1941) 
(denial  of  benefits  to  a  recipient  who  lived  in  “unsanitary”  condi¬ 
tions). 

The  precise  legal  status  of  a  welfare  recipient  is  clouded.  For 
argument  that  rational  development  of  the  law  necessitates  treating 
the  recipients  of  government  “largesse”  as  entitled  to  legally  cog¬ 
nizable  rights,  see  Reich,  “The  New  Property,”  73  Yale  L.  J.  733,  785 
(1964). 

Katzenbach,  supra,  note  12. 

Report  by  Greenleigh  Associates  to  the  Moreland  Commission  on 
Welfare,  p.  78  (New  York  State). 
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assistance  unless  they  agreed  to  move  out  of  the  state;  in 
Washington,  D.  C,,  it  takes  at  least  28  hours  to  process  an 
application  for  emergency  help.®^ 

Welfare  agencies  have  also  employed  dubious  methods  to 
check  continuing  eligibility  once  assistance  is  granted.  Bed¬ 
rooms  in  welfare  homes  have  been  searched  at  midnight, 
without  warrant,  for  “unemployable”  males.  One  agency 
planned  to  fingerprint  and  photograph  all  welfare  recipients 
and  to  process  payments  through  the  Police  Department.®® 
Welfare  inspectors  sometimes  play  an  unusually  prominent 
role  in  administration  of  local  programs.®® 


®^  Sparer,  mpra,  note  33,  pp.  31-33. 

The  Welfare  Director  in  the  District  of  Columbia  has  recommended 
a  temporary  shelter  and  24-hour  emergency  service  for  destitute 
persons.  “At  present  Washington  has  no  nighttime  or  weekend 
emergency  service.  Those  who  find  no  help  at  the  Salvation  Armj^ 
shelter,  the  Women’s  Bureau  or  private  agencies  must  walk  the 
streets.’’  Wash.  Post,  May  2,  1965,  p.  B-1. 

®®  See  May,  supra,  note  16,  p.  30;  Reich,  “Midnight  Welfare 
Searches  and  the  Social  Security  Act,’’  72  Yale  L.  J.  1347  (1963); 
(California,  Maryland  and  Detroit  have  reportedly  dropped  the 
practice  of  making  such  searches).  N.  Y.  Times,  Aug.  23,  1964,  p.  66. 

There  are  criminal  penalties  for  misrepresenting  eligibility  for 
welfare  assistance.  See,  e.g.,  32  D.C.  Code  765 ;  California  Welfare 
and  Inst.  Code,  Sec.  1550;  New  York  Social  Welfare  Law,  Sec.  145. 

®®  The  District  of  Columbia  has  77  investigators  authorized  by 
Congress  as  compared  with  156  caseworkers;  New  York  has  a  ratio 
of  19  investigators  to  4,000  caseworkers.  Wash.  Post,  May  18,  1965, 
p.  A-18.  In  the  District,  these  investigators  are  under  attack  for 
violating  rules  limiting  inspection  “visits”  to  8  :00  a.m.  to  10:00  p.m., 
asking  unauthorized  questions  of  aid  recipients,  and  general  harass¬ 
ment  (“Pear  of  the  Helping  Hand  Haunts  Our  Poor,”  Wash.  Post. 
May  23,  1965,  p.  E-7)  : 

A  mother  with  eight  children,  ages  6  to  16,  described  how 
investigators  knocked  on  the  door  of  her  apartment  when  she 
was  undressed. 

“When  I  told  them  to  wait,  that  I  wasn’t  dressed,  they 
broke  in.”  She  said  she  hit  one  of  them  and  they  left, 
reporting  they  suspected  she  had  a  man  in  the  house.  She 
was  quietly  dropped  from  assistance,  but  was  reinstated  60 
days  later  after  a  hearing. 

The  Washington  Post  has  reported  that  the  investigators  remove 
more  than  half  the  persons  found  by  the  caseworkers  to  be  eligible 
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Welfare  benefits  are  generally  computed  according  to  a 
cost-of-living  formula  weighing  individual  expenses  and 
sources  of  income.^®®  But  application  of  the  formula  is  not 
automatic  and  the  standards  are  often  harsh/®^  In  Wash- 
ington,  D.  C.,  the  individual  base  is  adjusted  downward  after 
the  third  child.  A  typewriter  given  to  a  teen-ager,  receipt  of 
a  scholarship,  or  student  loan  may  diminish  benefits.  Earn¬ 
ings  of  all  members  of  the  family  must  be  deducted;  failure 
to  report  earnings  may  result  in  termination  of  benefits  en- 
tirely.^®^ 


for  benefits  (Editorial,  “Investigate  the  Investigators, ’ '  Wash.  Post, 
May  25, 1965,  p.  A-18)  : 

Clearly  the  investigators  are  following  different  standards 
of  eligibility  than  the  rest  of  the  Welfare  Department,  antj 
the  Department  is  unable  to  do  anything  about  it. 

Around  the  clock  “surveillance”  of  aid  recipients  is  still  being 
employed  in  Washington.  Wash.  Post,  June  6,  1965,  p.  1  (3  former 
Welfare  investigators  admit  “official  attitude  was  to  presume  that 
something  was  wrong  when  routinely  investigating  welfare  recip¬ 
ients”;  investigators  “routinely  peep  under  beds,  peer  in  closets  and 
survey  homes  from  the  outside  at  all  hours  of  the  night  in  efforts  to 
find  a  man  in  the  house”;  “the  investigators  and  social  workers  are 
constantly  at  each  others’  throats”;  “we  were  supposed  to  close  a 
certain  number  of  cases  per  month  and  at  least  50  percent  of  persons 
on  these  cases  were  presumed  to  be  ineligible”). 

See  Kempton,  “When  You  Mobilize  the  Poor,”  New  Republic, 
Dec.  5, 1964,  p.  13 : 

The  New  York  welfare  system,  is  by  now  so  refined  that  it 
allots  49  bobby  pins  a  year  to  every  unemployed  woman,  and 
nine  haircuts  to  ever  unemployed  man.  There  is  no  such 
precision  in  the  definition  of  the  rights  of  its  clients;  they 
are  ruled  by  the  discretion  of  welfare  workers,  who,  in  the 
best  of  eases,  are  under  continual  reminders  to  keep  costs 
down. 

A  national  study  of  eligibility  for  Aid  to  Dependent  Children 
benefits  showed  wholesale  errors  in  seven  states,  where  more  than 
half  the  families  were  getting  the  wrong  amount  of  assistance;  61  per¬ 
cent  of  the  recipients  in  North  Carolina  were  getting  less  than  they 
were  entitled  to.  Department  of  Health,  Education,  and  Welfare, 
Eligibility  of  Families  Receiving  Aid  to  Families  with  Dependent 
Children  (1963). 

Sparer,  supra,  note  33,  p.  27.  This  policy  of  deductions  has 
been  criticized  by  Welfare  Commissioner  Dumpson  of  New  York 
City  as  not  conducive  to  inspiring  recipients  to  go  out  and  look  for 
work. 
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Welfare  claimants  seldom  appeal  adverse  decisions  on 
eligibility.  Over  3,000  welfare  claimants  in  New  York  were 
denied  assistance  on  an  erroneous  interpretation  of  the  resi¬ 
dence  law  before  a  successful  appeal  was  taken  to  the  New 
York  State  Welfare  Department. Thirty-six  percent  of  wel¬ 
fare  receipients  cut  off  from  aid  in  one  county  were  never 
told  why.^®^ 


Deprivation  of  Liberty 
1.  Criminal  Proceedings 

The  poor  form  the  overwhelming  percentage  of  the 
criminally  accused.^®®  Accordingly  the  poor  become  the 


Sparer,  “Role  of  the  Welfare  Client’s  Lawyer,”  12  UCLA 
L.  Rev.  377  (1965). 

Moreland  Commission,  Public  Welfare  in  the  State  of  New  York, 
p.  68  (1963). 

Other  relief  programs  raise  similar  legal  problems.  In  the  District 
of  Columbia,  if  a  mother  on  assistance  goes  to  collect  surplus  food, 
she  must  carry  it  home  herself;  if  she  brings  a  man  along  to  help 
her,  it  may  be  used  as  evidence  he  is  a  man-in-the-house.  Strict 
eligibility  requirements  for  medical  services  may  also  penalize  the 
poor.  See  Wash.  Post,  May  6,  1965,  p.  A-34.  A  family  of  five  with 
an  income  of  $3,840  a  year  makes  too  much  money  to  get  a  sick  child 
into  publicly-owned  D.  C.  General  Hospital.  A  pregnant  young 
woman  will  be  turned  away  from  the  Health  Department’s  prenatal 
clinics  if  she  and  her  husband  earn  more  than  $46.15  a  week.  If  she 
is  immarried  she  can  earn  no  more  than  $23.08  a  week.  Applicants 
must  live  in  the  District  at  least  a  year  and  have  no  more  than 
$500  worth  of  personal  property. 

Spanish-speaking  Puerto  Rican  applicants  for  unemployment  com¬ 
pensation  have  been  denied  compensation  in  New  York  City  for  mis¬ 
stating  information  in  their  applications,  filled  out  under  the  direction 
of  non-Spanish  speaking  clerks. 

In  Kansas  City,  Missouri,  for  example,  44  percent  of  serious 
crimes  (murder,  rape,  larceny,  narcotics,  grave  assaults,  etc.)  and 
38  percent  of  all  arrests  occur  in  a  single  poor  area  of  the  city. 
Ninety-five  percent  of  the  inmates  of  Lorton  Youth  Center  were 
Negroes,  generally  from  the  District  of  Columbia’s  worst  slums. 
Wash.  Post,  May  17,  1965,  p.  B-1.  The  crimes  committed  by  the  poor 
are  more  apt  to  be  high  visibility  ones,  i.e.,  shoplifting,  drunkenness, 
assault,  auto  theft,  narcotics.  Report  of  the  Attorney  General’s 
Committee  on  Poverty  and  the  Administration  of  Federal  Criminal 
Justice,  p.  28  (1963). 
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prime  targets  of  “cleanup”  campaigns  and  dragnet  “investi¬ 
gative”  arrests.  They  often  make  confessions  and  admissions, 
at  the  precinct  station,  long  before  counsel  is  appointed. 
Their  subsequent  guilty  pleas  follow  almost  automatically.^®^ 
The  poor  defendant  must  be  assigned  counsel  in  felony 
cases,  but  his  right  in  misdemeanor  cases  is  still  in  doubt. 

In  most  cases,  he  does  not  see  any  lawyer  until  arraignment.^®® 
Even  then,  he  may  not  comprehend  the  right  to  assigned 
counsel  and  may  unheedingly  waive  it.^®® 


^®®  Cf.  Escohedo  v.  Illinois,  378  U.S.  478,  487.  The  Court  referred 
to  a  denial  of  counsel  at  pre-arraignment  police  questioning  as  making 
the  trial  “no  more  than  an  appeal  from  the  interrogation.” 

Attorney  General  Katzenbach  reports  that  90  percent  of  federal 
cases  and  80  percent  of  Illinois  criminal  actions  result  in  guilty  pleas. 
Address  to  the  Law  Alumni  Association  of  the  University  of  Chicago, 
May  12, 1965. 

^®'^  Gideon  v.  Wainwright,  372  U.S.  335,  344  (1963)  : 

Not  only  the  precedents  but  reason  and  reflection  require  us 
to  recognize  that  in  our  adversary  system  of  criminal  justice, 
any  person  hailed  into  court,  who  is  too  poor  to  have  a 
lawyer,  cannot  be  assured  a  fair  trial  unless  counsel  is  pro¬ 
vided  for  him. 

The  application  of  the  case  to  misdemeanors  and  petty  offenses  is  in 
dispute.  Misdemeanors  often  carry  signiflcant  jail  sentences.  But 
only  120  out  of  the  300  counties  in  the  American  Bar  Association 
Study  of  the  Defense  of  the  Poor  in  Criminal  Cases  survey  provide 
counsel  in  misdemeanor  cases.  Silverstein,  pp.  35-39  (Preliminary 
Summary).  Sixty  percent  of  defendants  in  serious  misdemeanors  in 
Massachusetts  District  Courts  were  unrepresented  in  1963.  Report  of 
Survey,  Voluntary  Defenders  Committee  Inc.,  to  Permanent  Charity 
Fund  Inc.  (April  1964).  New  Rule  10  of  the  Massachusetts  Supreme 
Judicial  Court  requires  assignment  of  counsel  for  any  crime  involving 
a  possible  jail  sentence. 

^®®  Usually  there  is  no  counsel  assigned  at  the  preliminary  hearing, 
where  a  case  may  be  dismissed  or  held  over  for  grand  jury  action. 
Thirty-two  states  assign  counsel  at  arraignment,  only  5  at  flrst 
appearance.  Silverstein,  supra,  note  107,  p.  23. 

109  There  is  apparently  a  significant  relationship  between  the  timing 
of  counsel’s  availability  and  the  number  of  defendants  who  waive 
counsel;  the  earlier  the  offer  of  assignment,  the  fewer  waivers.  Id. 
at  30. 

In  about  35  counties,  the  judge  asks  the  defendant  if  he  wants 
to  have  counsel  appointed  to  represent  him,  but  says  nothing 
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If  the  accused  chooses  to  go  to  trial  he  faces  the  problem 
of  raising  bail  money  or  spending  months  in  jail  awaiting 
grand  jury  indictment  or  trial/^®  The  Vera  Foundation  in 
New  York  City  and  the  Department  of  Justice  have  broken 
new  ground  in  experimenting  with  the  release  of  good  risks 
on  their  own  recognizance  awaiting  trial  or  sentence.  Over 
forty  bail  projects  throughout  the  nation  have  been  estab¬ 
lished  in  the  past  two  years.  In  some  cities  thousands  have 
already  been  released  without  bail.^^^ 


more,  other  than  questions  to  determine  indigency.  The 
indigent  defendant  may  assume  that  he  must  pay  for  counsel, 
hence  he  will  say  “No”  because  he  has  no  funds  and  does 
not  want  to  impose  on  his  family.  He  may  not  appreciate 
the  advantages  of  having  a  lawyer,  especially  if  this  is  his 
first  experience  in  court.  Indeed,  he  may  not  even  under¬ 
stand  the  word  “counsel”  means  a  lawyer.  From  IMichigan 
comes  the  report  that  certain  defendants  thought  “counsel” 
meant  some  sort  of  adviser  like  a  family  counselor.  And  the 
reporter  from  Idaho  told  of  a  case  where  a  defendant  waived 
“counsel”  and  went  to  prison  for  a  crime  he  did  not  commit. 

Id.  at  28-29. 

The  Supreme  Court’s  ruling  in  Escobedo  v.  Illinois,  378  U.S.  478, 
that  a  suspect  in  police  custody  must  be  allowed  to  consult  with 
counsel  has  not  as  yet  been  extended  by  the  Court  to  suspects  who 
cannot  afford  counsel.  But  see  the  dissent  of  Mr.  Justice  White 
predicting  that  the  day  is  imminent.  Id.  at  495.  The  Escobedo 
decision  has  been  interpreted  to  require  that  all  suspects  be  informed 
of  the  right  to  counsel  and  of  the  privilege  against  self  incrimination 
at  the  police  station  before  questioning.  People  v.  Dorado,  398  P.  2d 
361  (Calif.  Supreme  Court),  cert,  denied,  33  U.  S.  Law  Week  3389 
(June  1,  1965)  ;  See  also  Russo  v.  New  Jersey,  No.  14833,  3d  Cir. 
(May  20,  1965). 

Silverstein,  supra,  note  107,  p.  53.  The  proportion  of  felony 
defendants  not  released  on  bail  is:  Alaska,  28  percent;  Arkansas, 
57  percent;  California,  60  percent;  Colorado,  45  percent;  Connecticut, 
44  percent;  District  of  Columbia,  56  percent;  Florida,  47  percent; 
Idaho,  66  percent;  Illinois,  62  percent;  Kansas,  59  percent;  Maryland, 
60  percent;  Minnesota,  64  percent;  Montana,  83  percent;  Nebraska, 
71  percent;  New  Hampshire,  66  percent;  North  Dakota,  58  percent; 
Oregon,  56  percent;  Rhode  Island,  61  percent;  Vermont,  67  percent; 
Virginia,  61  percent;  West  Virginia,  60  percent;  Wyoming,  67  per¬ 
cent.  The  median  is  56  percent. 

Interim  Report  of  the  National  Conference  on  Bail  and  Criminal 
Justice,  xviii  (Wash.,  D.  C.,  April  1965).  Vera’s  Manhattan  Bail 
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But  reform  is  uneven  and  the  “bail  or  jail”  choice  still 
faces  the  majority  of  accused  defendants.  If  the  money  is 
raised,  it  often  comes  from  food  and  rent  allowances.  If  it 
cannot  be  raised  and  the  breadwinner  goes  to  jail  to  await 
trial,  his  family  may  be  thrown  onto  relief,  evicted  from  pub¬ 
lic  housing,  or  broken  up.  In  jail,  the  accused  cannot  locate 
or  persuade  defense  witnesses  to  appear.  Assigned  counsel, 
rarely  compensated  for  out-of-pocket  expenses  or  given  in¬ 
vestigative  help,  must  prepare  the  defense  unaided.^^^ 

^  At  sentencing,^^^  the  poor  defendant  who  has  been  in  jail 
since  his  arrest  has  a  reduced  chance  of  establishing  his  re¬ 
habilitative  potential  for  probation  as  a  jobholder,  stable 
family  man,  and  integrated  member  of  the  community.^^^ 


Project  released  over  3,500  defendants  during  a  three-year  experi¬ 
ment;  the  program  is  now  being  run  by  the  New  York  City  Probation 
Department.  The  District  of  Columbia  18-month-old  project  has 
already  released  over  700  defendants.  McCarthy  and  Wahl,  “The 
District  of  Columbia  Bail  Project,”  53  Geo.  L.J.  675,  735  (1965). 
Similar  projects  are  operating  in  over  40  other  areas,  such  as  Toledo, 
Louisville,  St.  Louis,  Boston,  Denver,  and  San  Francisco. 

The  New  York  City  Police  Department,  with  Vera  Foundation 
assistance,  have  begun  releasing  misdemeanor  suspects  at  the  precinct 
station  by  issuing  summons  for  arraignment.  So  far  450  have  been 
released  vsdthin  an  hour  or  so  of  arrest  for  petty  larceny,  simple 
assault,  or  disorderly  conduct.  Address  of  former  Police  Commis¬ 
sioner  Michael  Murphy,  Bail  Conference  Proceedings,  supra,  p.  63. 

Silverstein,  supra,  note  107,  pp.  8-9.  Only  9  states  and  the  Dis¬ 
trict  of  Columbia  specifically  provide  for  reimbursement  of  out-of- 
pocket  expenses  of  defense  counsel. 

There  is  probably  a  right  to  appointed  counsel  at  sentencing, 
at  least  in  felony  cases.  Id.  at  42-43.  White  v.  Maryland,  373  U.S.  59 
(1963)  ;  Townsend  v.  Burke,  334  U.S.  736  (1948)  ;  Keenan  v.  Burke, 
342  U.S.  881  (1951).  Seventy  out  of  300  counties  surveyed  in  the 
American  Bar  Association  study  did  not  provide  for  counsel  at 
sentencing. 

The  right  to  counsel  extends  to  a  first  appeal  of  right,  Douglas  v 
California,  372  U.S.  353  (1963),  but  has  not  yet  been  specifically 
extended  to  post-conviction  collateral  attack.  Cf.  Lane  v.  Brown, 
372  U.S.  477  (1963)  (a  state  cannot  refuse  review  of  the  denial  of 
coram  nobis  because  an  indigent  petitioner  cannot  afford  a  tran¬ 
script).  Thirty -six  states  provide  counsel  for  at  least  “meritorious” 
collateral  attacks.  Silverstein,  supra,  note  107,  pp.  39-40. 

See  Wald  and  Rankin,  “Pretrial  Freedom  and  Ultimate  Free¬ 
dom:  A  Statistical  Study,”  39  N.Y.U.  L.  Rev.  641  (1964)  (statistical 
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Often  he  is  imprisoned  solely  because  he  cannot  pay  a 
fine/^® 

Over  50  percent  of  the  inmates  of  local  jails  are  chronic 
alcoholics,  invariably  poor  ones,  for  the  more  affluent  are  put 
in  private  hospitals  or  on  prohation.^^® 

Parole,  too,  may  be  weighted  against  the  poorer  prisoner. 
Some  half  dozen  states  require  a  $300  bond  from  out-of-state 
prisoners  to  assure  their  return  if  they  should  violate  parole. 
No  transportation  home  is  provided  for  the  prisoner  placed 
on  parole.”^  A  definite  promise  of  a  job  is  often  a  prerequisite 
to  parole,  but  in  many  states,  the  unskilled  industries  in  which 
a  poorer  prisoner  could  best  hope  to  find  a  job,  as  an  orderly, 
baker,  cook,  waiter,  dishwasher,  or  in  the  lower  civil  service 
grades,  frequently  foreclose  employment  to  ex-convicts.“® 


correlation  between  the  imposition  of  prison  sentences  instead  of 
probation  and  prior  detention  for  lack  of  bail).  In  46  counties,  the 
A.B.A.  study  found  counsel  fees  must  be  paid  as  a  condition  of 
probation.  Silverstein,  supra,  note  107,  p.  46. 

See  also  Wash.  Post,  May  30,  1964,  p.  A-6,  and  May  17,  1965,  p.  1 
(Bureau  of  Prisons  reports  more  than  half  of  prisoners  executed  in 
last  35  years  are  Negroes;  NAACP  plans  attack  on  allegedly  dis¬ 
criminatory  application  of  death  penalty  to  Negroes  in  rape  cases). 

115  pive  percent  of  New  Jersey  misdemeanor  defendants  are  jailed 
for  failure  to  pay  fines.  California  permits  civil  commitment  for 
persons  unable  to  pay  fines  of  $500  or  more.  See  N.  Y.  Times, 
March  14,  1965  (challenge  to  a  60-day  additional  sentence  in  lieu  of 
a  $500  fine  for  an  indigent  rejected  by  a  federal  court) ;  N.  Y.  Times, 
Dee.  6,  1964  (indigent  prisoner  released  from  serving  a  year’s  sentence 
in  lieu  of  $500). 

H.E.W.  Conference  on  the  Courts  and  the  Chronic  Inebriate 
(Wash.,  D.  C.,  May  23, 1965). 

See  Hannum,  “Employment  Impediments  for  Offenders,” 
Federal  Probation,  March  1963,  p.  28. 

IMd.  Compare  the  following  interview  with  a  Harlem  ex-convict : 
“I’ve  been  down  to  the  Department.  I’ve  been  down  to  the  employ¬ 
ment  agency.  I’ve  been  in  the  penitentiary  and  out  for  about  three 
weeks  now,  and  I ’ve  been  down  to  the  employment  agency  four  days, 
four  times.  Each  time  when  I  go  down  there,  well,  I  sit  down  there 
all  day  and  they  tell  me,  well  maybe  tomorrow  they’U  have  something. 

“I’ve  asked  for  truck  driving.  I’ve  asked  for  dishwashing,  and 
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2.  Civil  Commitments  of  the  Mentally  111 

Poverty  breeds  mental  illness.  Characteristically,  the  poor 
fail  to  recognize  the  symptoms  of  mental  illness  and  wait  too 
long  to  seek  help.  They  are  finally  referred  by  social  agencies, 
the  police,  the  courts,  or  by  their  relatives  for  mental  obser¬ 
vation  and  possible  commitment. Long  waiting  lists,  high 
costs,  and  complicated  agency  procedures  for  referral  dis¬ 
courage  early  treatment  of  mental  problems.  When  they  do 
present  themselves  for  treatment,  overcrowded  conditions 
frequently  cause  premature  discharge.  The  techniques  of 
psychotherapy  have  been  traditionally  oriented  to  a  middle 
or  upper  class  culture;  treatment  of  the  poor  is  more  likely 
to  be  short-term  supportive  or  drug  therapy. 
hand,  a  poor  person  diagnosed  as  psychotic  is  more  apt  to 
be  institutionalized  initially  before  alternative  outpatient 
treatment  is  tried.^^^ 

The  legal  procedures  for  civi!*  commitment  often  intensify 
rather  than  ease  these  disparities.  In  New  York  City  there 
are  separate  procedures  for  commitment:  full  representation 
and  hearings  for  solvent  patients,  limited  representation  and 


I’ve  asked  tx)  work  in  a  hospital — anything.  But  vyhen  they  mention 
anything  about  a  previous  job,  I  haven’t  worked  in  so  long,  you  know, 
and  tell  them  about  things  I’ve  been  in  and  out — if  I  mention  the 
penitentiary  I’m  always  the  last  one.”  Clark,  supra,  note  28,  p.  95. 

Parolees  may  be  returned  to  prison  if  they  do  not  find  work. 
Wash.  Post,  December  16,  1964,  p.  B-2.  There  is  seldom  a  right  to 
assigned  counsel  for  parole  revocation.  Poverty  Report,  supra,  note 
105,  pp.  46-49. 

Miller  and  Meshlin,  “Social  Class,  Mental  Illness  and  American 
Psychiatry,  An  Expository  Review,”  Mental  Health  of  the  Poor,  16, 
22  (1964).  Harlem  has  the  highest  rate  of  admissions  to  the  state 
mental  hospitals  of  any  area  in  New  York  City,  39  per  10,000 
residents;  the  rate  was  13  per  10,000  for  the  rest  of  the  city.  Clark, 
supra,  note  28,  p.  82. 

Brill  and  Storrow,  “Social  Class  and  Psychiatric  Treatment,” 
Mental  Health  of  the  Poor,  supra,  note  119,  68,  72-73.  See  Wash. 
Post,  May  29,  1965,  p.  B-3  (a  mental  patient  in  a  government  hospital 
saw  a  psychiatrist  3  times  during  his  2-year  stay). 

Miller  and  Meshlin,  supra,  note  119,  pp.  24-25. 
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summary  process  for  indigents.^^  Yet  mentally  ill  patients, 
regardless  of  economic  status,  frequently  need  counsel  not 
only  to  insure  the  legality  of  commitment  but  prompt  dis¬ 
charge  when  well  again.^^® 


Special  Committee  of  the  Association  of  the  Bar  of  the  City  of 
New  York  to  Study  Commitment  Procedures,  pp.  7, 163, 183, 186, 189, 
272  (1962).  The  Commitee  warned  of  the  danger  of  patients  being 
committed  by  hostile  spouses  and  relatives  and  of  disclosure  of 
confidential  communications  by  doctors  where  the  patient  has  no 
counsel. 

A  patient’s  status  needs  to  be  periodically  reviewed.  When 
released,  inquiry  must  be  made  if  the  discharge  is  absolute  or  condi¬ 
tional;  if  conditional,  he  may  be  returned  without  a  hearing.  See 
Carlin,  supra,  note  18,  pp.  401-402.  A  District  of  Columbia  mental 
patient  on  court-ordered  conditional  release  was  taken  back  to  hospital 
on  unsubstantiated  police  charges  without  notice  to  patient’s  counsel 
or  a  hearing.  Wash.  Post,  May  29,  1965,  p.  B-3. 
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Chapter  III 

THE  POOR  MAN  AND  LAWYERS 

The  poor  man  is  ruled  by  a  legal  system  which  he  neither 
understands  nor  trusts.  Timely  legal  counsel  might  save 
him  his  livelihood,  the  roof  over  his  head,  his  scanty  re¬ 
sources,  even  his  freedom.  Why  does  he  steadfastly  ignore 
legal  help  even  when  it  is  available?  There  are  many  reasons. 

1.  He  DoesnH  Know  That  a  Lawyer  Can  Help 

Often  the  poor  man  is  not  aware  that  he  needs  a  lawyer 
or  that  a  lawyer  can  help  him.^^^  He  has  a  homemade  store 
of  superstitions  and  legal  half-truths,  usually  weighted 
against  his  own  interests.  They  discourage  him  from  seeking 
a  lawyer’s  assistance  until  someone  else — the  landlord  or  the 
finance  company — has  invoked  the  law  against  him.  In  a 
Philadelphia  survey  of  low-income  tenants,  only  a  small  per¬ 
centage  knew  that  there  was  a  housing  code  that  required 
building  owners  to  keep  the  premises  in  repair.^^®  In  another 
survey  consumers  bilked  by  shady  merchants  tended  to  blame 
themselves  for  making  a  bad  bargain.  Half  did  nothing  at 
all ;  they  did  not  even  complain  to  the  store. 

Sometimes  it  may  be  as  fundamental  a  thing  as  a  man’s 
inability  to  speak,  read,  or  understand  English  that  keeps 
him  in  total  ignorance  of  his  legal  rights  and  remedies.^^'^ 


Roughly  two-thirds  of  the  poor  who  were  interviewed  had  never 
consulted  a  lawyer,  compared  to  one-third  of  upper  class  people  in 
several  surveys.  Carlin  and  Howard,  “Legal  Representation  and 
Class  Justice,”  12  UCLA  L.  Rev.  381-382  (1965).  In  one  California 
union,  570  workers  had  experienced  700  legal  “crises”  in  the  course 
of  several  years,  but  they  used  a  lawyer  in  only  one-third  of  the 
cases.  Progress  Report  of  the  California  State  Bar’s  Standing 
Committee  on  Group  Legal  Services,  p.  21  (1964). 

125  106  U.  Pa.  L.  Rev.  437  (1958). 

125  Caplovitz,  The  Poor  Pay  More,  supra,  note  71,  p.  172.  He  cites 
the  example  of  the  wife  who  lost  a  $50  down  payment  on  a  decep¬ 
tively  advertised  wa.shing  machine,  and  whose  prime  reaction  was 
relief  that  she  did  not  lose  more. 

127 /d.  at  175.  Cheated  Puerto  Ricans  said  that  they  would  take 
their  problems  to  a  Spanish  newspaper. 
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The  instinct  to  fight  back  through  legal  channels  does  not 
come  naturally  in  a  downtrodden  group,  dependent  on  the 
goodwill  of  more  powerful  segments  of  the  community.  Ab¬ 
ject  resignation  to  misfortune  and  unfair  treatment  is  a  major 
obstacle  to  self  help.^^  Minority  groups  have  empiric  reasons 
for  this  response.  Their  reluctance  to  consider  the  law  as 
even  a  possible  remedy  is  a  by-product  of  their  prior  experi¬ 
ence  with  courts  or  the  law.^^® 

2.  He  DoesnH  Know  Where  to  Get  Legal  Help 

Surveys  show  that  the  poor  person  does  not  know  where 
to  go  for  legal  help.  Eighteen  percent  of  the  persons  in  a 
low-income  consumer  survey  mentioned  the  Better  Business 
Bureau.  Only  8  percent  thought  of  private  lawyers.^®"  The 


A  church-supported  survey  of  one  Negro  slum  block  in  the 
District  of  Columbia  reported  (Girard  Street  Project,  supra,  note  37)  : 

They  associated  their  problems  with  the  hostility  of  “the 
man”  who  came  to  Girard  Street  in  the  guise  of  the  police¬ 
man,  judge,  rent  collector  and  investigator  and  who  seem¬ 
ingly  never  gave  them  the  same  consideration  as  he  gave 
white  people.  ‘  ‘  The  man  ’  ’  is  anyone  with  white  skin  who  has 
some  kind  of  authority,  and  he  is  distrusted  and  feared  by 
the  residents  of  the  block. 

Cf.  Law  Day  Address  of  former  Attorney  General  Kennedy,  supra, 
note  5 : 

To  the  poor  man,  “legal”  has  become  a  synonym  for  tech¬ 
nicalities  and  obstruction,  not  for  that  which  is  to  be 
respected.  The  poor  man  looks  upon  the  law  as  an  enemy, 
not  as  a  friend.  For  him  the  law  is  always  taking  something 
away. 

See  also  Carlin,  supra,  note  18,  pp.  423-429. 

129  Twenty-seven  percent  of  poor  accident  victims  in  one  survey  did 
nothing  to  remedy  their  pievances,  as  compared  with  only  2  percent 
of  the  upper  class  victims  surveyed.  Ninety  percent  of  Newark 
Negroes  who  experienced  alleged  discrimination  took  no  action. 
Carlin,  supra,  note  18,  pp.  425-426.  The  likelihood  the  poor  will  take 
legal  action  is  apparently  in  inverse  relation  to  their  prior  experience 
with  the  courts  and  police.  See  also  Finney,  “The  Harlem  Ex¬ 
perience,”  H.E.W.  Conf.  Proc.,  p.  108. 

130  Caplovitz,  supra,  note  70,  p.  175 ;  Carlin,  supra,  note  18,  p.  427. 
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world  of  practicing  attorneys  is  almost  unknown  to  the  poor 
man  in  troubled®^ 

Private  lawyers  do  not  serve  any  substantial  segment  of 
the  poor ;  in  New  York  City  where  more  than  half  of  the 
residents  have  an  income  below  $5,000,  only  5  percent  of  the 
Bar  reported  the  median  income  of  their  clients  below  that 
amount.  As  one  social  worker  observed,  “Not  many  lawyers 
have  been  brought  before  Bar  associations  for  unethical  be¬ 
havior  in  aggressively  seeking  welfare  cases.”  A  client 
already  in  financial  trouble  offers  few  prospects  of  pres¬ 
ent  compensation  or  future  business.  There  is  little 
likelihood  even  of  reclaiming  the  expenses  involved  in 
handling  his  case.  As  a  result,  poor  clients  are  commercially 
attractive  only  to  marginal  practitioners  who  accept  them  in 
volume  through  intermediaries  such  as  bondsmen  and  minor 
court  employees.  In  such  cases,  they  are  primarily  interested 
in  pleasing  the  referral  source  rather  than  the  client.^^^ 

Even  if  the  poor  man  realizes  a  lawyer  can  help,  he  is  apt 
to  fear  the  financial  cost.  To  a  poor  man,  a  lawyer  means 
money,  usually  big  money.  Few  have  ever  retained  one,  and 
most  have  an  exorbitant  idea  of  what  it  costs  even  to  talk  to 
one — for  example,  $50  to  $100  for  a  simple  consultation.^^^ 


131 A  California  Bar  survey  showed  that  only  one-third  of  the 
lower-income  people  as  compared  with  three-fourths  of  upper-income 
people  knew  a  lawyer  personally.  Id.  at  427 . 

132  'VST'ickenden,  supra,  note  92,  p.  42. 

133  Carlin,  supra,  note  18,  pp.  382-386.  Seventy  percent  of  the 
New  York  lawyers  in  the  survey  set  the  median  income  of  their 
clients  above  $10,000.  Many  lawyers,  of  course,  accept  charity  cases 
on  an  individual  basis. 

See  also  “Fleecing  Found  in  Social  Security,”  Wash.  Star,  May  26, 
1965,  p.  A-27  (West  Virginia  lawyer  charged  $6,000  out  of  $12,000 
Social  Security  award  to  a  disabled  miner;  while  Social  Security 
regulations  permit  a  maximum  of  $20  to  $50  for  attorney’s  fees  for 
out-of-court  services,  a  Maine  woman  was  charging  go-between  fees 
up  to  $780  to  fill  out  forms  and  make  routine  inquiries  for  Social 
Security  claimants). 

i3'i  Handbook  on  the  Lawyer  Referral  Service,  p.  13  (4th  ed.,  1958). 
Cf.  May,  supra,  note  16,  p.  51  (1964),  who  recounts  the  story  of  a 
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3.  He  Finds  the  Lawyer  Eemote 

Distance  and  strangeness  intimidate  the  slum-dweller.  He 
buys  in  his  own.  neighborhood  at  a  mark-up  of  100-200  per¬ 
cent  to  avoid  the  trip  downtown.  He  will  court  exploitation 
to  bypass  exposure  to  an  unfamiliar  milieu  or  a  social  snub.^®° 
Even  among  aggrieved  consumers  who  know  where  to  find 
professional  help,  few  seek  it,  a  fact  attributed  by  one  com¬ 
mentator  to  the  remote  and  frightening  impersonality  of 
organizations  like  Legal  Aid.^®®  Help  must  be  personalized. 
It  must  be  brought  to  the  poor  man’s  own  world  if  he  is  to 
accept  it. 

4.  He  is  Afraid  of  Reprisal 

Often  the  poor  hesitate  to  take  formal  action  against  one 
whose  services  they  depend  on — the  landlord,  the  neighbor- 

Chicago  relief  client,  separated  six  years  from  an  alcoholic  husband, 
but  unable  to  get  a  divorce : 

Yes,  I’ve  thought  about  it.  I  even  went.  Had  a  half-hour 
interview  with  this  man,  and  when  I  got  through  he  tells  me 
its  goin’  to  cost  $200.  That  half-hour  I  talked  to  him  he 
charged  me  $15.  For  that  money  I  don’t  need  no  divorce. 

He  don’t  bother  me  and  I  don’t  bother  him. 

One  Los  Angeles  craft  union  discovered  that  its  members  who 
were  referred  to  a  Lawyer  Referral  Service  did  not  follow  through 
with  their  appointments  because  they  did  not  speak  English  well, 
did  not  want  to  tell  their  stories  to  a  stranger,  and  wanted  someone 
they  knew  and  trusted  personally  to  recommend  a  lawyer.  Often  they 
asked  the  union  representative  to  caU  a  specific  lawyer  for  them. 
Group  Legal  Services  Report,  supra,  note  124,  pp.  21-22,  As  one 
author  has  stated  (Cheatham,  A  Lawyer  When  Needed,  pp.  63-64 
(1963)): 

La3^men  go  to  unauthorized  practitioners  who  are  accessible, 
whose  charges  they  do  not  fear,  and  whose  dependability  they 
rely  on  because  of  connections  with  familiar  institutions  they 
trust. 

Cf.  Sparer,  “The  Role  of  the  Welfare  Client’s  Lawyer,”  12  UCLA 
L.  Rev.  361,378  (1965)  : 

Welfare  recipients  as  a  rule  do  not  flock  to  downtown  law 
offices  seeking  legal  counsel.  Even  centralized  legal  aid  offices 
often  lack  the  close  neighborhood  connections  needed  to 
reach  that  most  distrusting  of  all  potential  clients,  the  welfare 
claimant. 

Caplovitz,  supra,  note  71,  p.  178. 
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hood  creditor,  the  welfare  agency.  Reprisals  may  be  swift: 
eviction,  credit  cut-off,  case  “investigations”  by  welfare 
departments,  firing  by  the  employer.^^^  The  fate  of  a  young 
Negro  tenant  in  Washington,  D.  C.,  protesting  an  intolerable 
failure  to  maintain  bis  slum  home  in  livable  condition,  is  in¬ 
structive  : 

The  name  of  Mr.  Smith,  who  drew  up  the  petition, 
appeared  first  among  the  signatures.  Shortly  after 
the  petition  was  sent  to  the  bureau,  be  received  an 
eviction  notice  from  the  landlord.  His  rent  was  paid 
up,  there  bad  been  no  complaints  against  him  by  the 
landlord,  there  was  obviously  no  other  reason  for  bis 
eviction  but  bis  audacity  in  complaining.  *  *  *  At 
this  point  the  Director  and  the  representatives  of 
the  Association  got  in  touch  with  the  landlord  to  dis¬ 
cuss  the  matter  with  him.  During  the  interview  the 
landlord  made  it  very  clear  that  be  would  evict  whom¬ 
ever  be  pleased  and  that  be  would  not  deal  with  any 
‘outside  trouble  makers’  or  associations,  but  only 
with  individual  tenants.  *  *  *  Help  was  sought  from 
the  Legal  Aid  Society,  which  only  confirmed  that 
there  was  no  legal  remedy  against  retaliatory  evic¬ 
tion,  tha^the  30-day  eviction  was  legal  and  that  the 
only  thing  Mr.  Smith  could  do  was  to  vacate  the 
premises.  Although  the  Director  used  every  resource 
and  every  connection  at  her  disposal,  she  was  unable 
to  find  suitable  housing  for  the  evicted  family.^®® 

5.  Existing  Resources  of  the  Bar 

Legal  Aid  Societies  have  been  bearing  the  poor  man’s 
legal  burden  for  75  years.  In  1964,  more  than  half  a  million 
applicants  received  legal  assistance  from  246  Legal  Aid 
offices  and  139  defender  services.^^®  But  this  falls  far  short 

137  See,  e.g.,  Bodle,  “Group  Legal  Services:  The  Case  for  BRT,” 
12  UCLA  L.  Rev.  306,  308-309  (1965).  The  railroads  used  the  threat 
of  discharge  to  dissuade  employees  from  retaining  lawyers  to  prosecute 
their  claims  under  the  Federal  Employees  Liability  Act. 

138  Girard  Street  Project,  supra,  note  37. 

139  Annual  Report  of  the  President  of  the  National  Legal  Aid  and 
Defender  Association  (Sept.  1964). 
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of  Legal  Aid’s  own  estimate  of  the  need.^^®  It  has  been  esti¬ 
mated  that  one-third  of  the  35  million  poor  have  legal  prob¬ 
lems. In  1949,  Legal  Aid  stated  that  it  was  serving  only 
55  percent  of  those  who  needed  help ;  since  then,  others  have 
set  the  figure  as  low  as  10  percent.^^^ 

In  1964,  9  cities  over  100,000  and  15  smaller  cities  still  had 
no  Legal  Aid  facilities  at  all.^^®  One  hundred  and  ten  cities, 
housing  one-fifth  of  our  total  population,  were  inadequately 


““  In  1951,  Brownell  stated  {supra,  note  15,  p.  243)  : 

Reco^izing  that  the  work  has  prospered  better  under  private 
auspices,  the  fact  remains  that  the  extent  and  adequacy  of 
the  service  has  barely  kept  pace  with  the  increasing  need 
and  has  made  no  substantial  progress  in  bettering  the  record 
of  30  years  ago.  Even  in  the  cities  where  it  is  privately 
maintained,  the  service  falls  short  of  meeting  the  PiYistiTig 
needs  by  an  average  of  at  least  50  percent. 

More  recently,  the  National  Legal  Aid  and  Defender  Association  can¬ 
didly  stated  that  there  are  “many  gaps  in  this  legal  service  for  the 
poor.”  N.Y.L.  Journal,  December  23,  1964,  p.  1. 

Brownell,  supra,  note  15,  p.  57. 

Id.  at  246 ;  Carlin,  supra,  note  18,  p.  410.  Legal  Aid’s  own  norm 
is  ten  new  cases  per  thousand  people  in  the  area  served.  Brownell, 
supra,  note  15,  p.  19.  In  1963,  only  30  agencies  processed  that  many. 
1964  NLADA  Report,  supra,  note  139.  In  1958,  the  District  of 
Columbia  Bar  Association’s  Commission  on  Legal  Aid  suggested  a 
norm  of  18  as  more  realistic.  In  its  own  experience  of  serving  12 
new  cases  per  thousand,  it  found  (Report  of  the  Commission  on  Legal 
Aid  of  the  Bar  Association  of  the  District  of  Columbia,  p.  140 
(1958)): 

Clients  are  almost  always  waiting.  It  is  not  unusual  for  a 
staff  attorney  to  learn  from  a  client  against  whom  a  default 
judgment  has  been  entered,  that  the  client  had  previously 
come  to  the  Bureau,  but  had  to  leave  because  of  his  inability 
to  wait  long  enough  to  see  an  attorney. 

See  1964  NLADA  Report,  supra,  note  139 : 

These  are  communities  that  actually  need  Legal  Aid.  Some 
have  lost  industrial  employment;  most  have  suffered  from  the 
flight  of  stable  residents  to  the  suburbs,  the  vacuum  being 
filled  with  immigrants  and  other  low  income  people.  Local 
leadership  is  sporadic,  and  the  community  fund,  which  ordi¬ 
narily  can  be  expected  to  finance  Legal  Aid,  too  often  fails 
to  reach  campaign  goals. 


48 


LAW  AND  POVEETY:  19  6  5 


serviced  because  of  “static  budgets  and  insujQScient  staff.” 
One  hundred  and  five  rural  counties  had  no  organized  legal 
assistance  for  the  poor.^^^  Total  national  expenditures  for 
Legal  Aid  were  4  million  dollars,  less  than  two-tenths  of  one 
percent  of  the  national  total  for  legal  services. The  Presi¬ 
dent  of  the  National  Legal  Aid  and  Defender  Association  was 
forced  to  conclude: 

The  harsh  fact  is  that  in  the  United  States  today 
just  as  many  indigent  persons  are  deprived  of  legal 
assistance  as  receive  it.  Too  often  troubled  people 
find  that  Legal  Aid  does  not  really  exist  in  their 
communities  or  that  it  is  fenced  off  from  them  by  too 
stringent  eligibility  rules,  anachronistic  policy  on  the 
types  of  cases  handled,  lack  of  publicity,  insufficient 
staff  personnel  or  unconscionable  delays  in  service. 

Too  often  within  the  inner  city  there  is  but  an  illu¬ 
sion  of  service — an  attractive  facade.^^® 

Many  poor  people  do  not  even  know  about  Legal  Aid.^^^ 
If  more  did.  Legal  Aid  facilities  might  be  overwhelmed. 
The  District  of  Columbia  branch  was  afraid  to  publicize 
its  existence  for  fear  of  an  avalanche  of  cases  beyond  its 
resources.^^® 


Hid.  Only  three  cities  in  Virginia  have  civil  legal  aid ;  in  New 
Jersey  the  number  of  legal  aid  offices  actually  dropped  between  1951 
and  1961. 

Carlin,  supra,  note  18,  p.  410. 

1964  NLADA  Report,  supra,  note  139. 

A  legal  survey  in  Rochester,  New  York,  showed  that  three-fifths 
of  poor  families  interviewed  had  no  idea  free  legal  services  existed 
and  only  one-fifth  had  actually  used  them.  Brownell,  supra,  note  15, 
p.  177.  Only  four  percent  of  the  persons  in  a  low-income  consumer 
survey  thought  of  Legal  Aid  as  a  source  of  help  against  defrauding 
sellers.  Caplovitz,  supra,  note  71,  p.  175.  Fifty  percent  of  270  Boston 
tenants  in  low-cost  housing  did  not  know  about  Legal  Aid.  Wells, 
“Legal  Services  For  the  Poor— Boston ’s  New  Approach,”  Mass.  L. 
Quarterly,  Dec.  1964,  p.  295. 

D.  C.  Legal  Aid  Report,  supra,  note  142,  pp.  140-141.  Twenty- 
five  percent  of  new  cases  came  from  publicity  in  Pittsburgh  and  15 
percent  in  Atlanta.  Brownell,  supra,  note  15,  p.  38  (1961  Supp.). 
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Strict  eligibility  standards  bar  about  20  percent  of  all  ap¬ 
plicants.^^®  Frequently,  these  standards  are  unreasonably 
strict.  In  one  major  city,  the  standard  is  $110  a  month  for 
a  single  person  and  $220  a  month  for  a  family  of  four.  It  is 
hardly  realistic  to  believe  that  persons  having  incomes  of 
even  $50  a  month  above  these  sums  could  atford  to  pay  a 
lawyer. 

In  other  cities,  the  determination  whether  to  accept  an 
applicant  is  left  largely  to  the  individual  Legal  Aid  lawyer. 
Typically  an  applicant  is  questioned  at  his  initial  visit  about 
employment,  income,  rent,  dependents,  property.  “Because 
the  demand  for  his  service  so  far  outweighs  his  time,  the 
Legal  Aid  attorney  is  the  first  to  refuse  advice  or  representa¬ 
tion  to  anyone  able  to  employ  private  counsel.”^®® 

Many  Legal  Aid  offices  do  not  handle  particular  kinds  of 
cases — divorce,  adoption,  bankruptcy,  civil  mental  commit¬ 
ment  hearings,  juvenile  proceedings,  and  administrative 
hearings  such  as  those  involving  unemployment  compen¬ 
sation  rights. Some  of  these  restrictive  policies  are 
based  on  the  questionable  proposition  that  there  is  no 
general  social  need  satisfied  by  representation.  They  are 

149  Twelve-Point  Brief  for  Legal  Aid,  p.  5  (National  Legal  Aid  and 
Defender  Association)  ;  Brownell,  supra,  note  15,  p.  42  (1961  Supp.). 
Some  current  standards  of  eligibility  include : 

Washington,  D.  C. :  no  more  than  $55  a  week  income  for 
single  person;  $70  for  a  couple;  $15  additional  allowed  for 
each  dependent. 

Boston:  eligibility  is  dependent  on  size  of  family,  income, 
rent,  debts,  assets;  the  basic  standard  is  whether  an 
“applicant  cannot  secure  private  counsel  without  sacrifice 
or  hardship.  ’  ’ 

Detroit :  those  on  relief  or  solely  dependent  on  social  security 
or  unemployment  compensation  are  prima  facie  eligible. 

Pittsburgh :  $2,100  annual  income  for  a  single  person ; 
$3,000  for  a  couple; *$420  for  each  additional  dependent. 

Most  agencies  allow  some  flexibility  in  their  standards  to  take  care 
of  unusual  circumstances  in  individual  cases. 

150  Twelve-Point  Brief  for  Legal  Aid,  supra,  note  149. 

1964  NLADA  Report,  supra,  note  139.  But  cf.  1964  Annual 
Report,  Legal  Aid  Bureau  of  Detroit.  The  Detroit  Legal  Aid  Bureau 
handled  324  divorce  cases  in  1964. 
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hard,  however,  to  square  with  the  traditional  idea  that  the 
lawyer’s  primary  duty  is  to  his  clients  whatever  the  cause.^*^^ 

Perhaps  the  most  severe  indictment  of  present  legal  assist¬ 
ance  is  that  it  is  “too  little  and  too  late.”  Although  the 
recommended  maximum  for  full  time  Legal  Aid  lawyers  is 
one  attorney  per  thousand  cases.  Legal  Aid  lawyers  in  Detroit 
average  1,800  per  lawyer,  in  Los  Angeles  2,000,  in  Philadel¬ 
phia  2,200,  in  New  York  City  1,400.^®® 


See  Brownell,  supra,  note  15,  pp.  71-76: 

Strictly  speaking,  the  application  of  any  test  other  than  the 
inability  to  employ  counsel  and  the  presentation  of  a  legally 
meritorious  case  is  a  denial  of  “equality  before  the  law.” 

But  see  id.  at  73  on  the  bankruptcy  exclusion: 

The  chief  reason  for  the  rule  seems  to  be  the  desire  not  to 
lose  the  good  will  of  merchants  and  other  creditors  from 
whom  the  societies  must  seek  settlement  for  other  clients. 
Debt  cases  are  legion  but  cases  in  which  bankruptcy  is  re¬ 
quired,  or  even  desired,  are  few.  In  most  of  the  debt  problems 
which  are  presented,  the  law  is  on  the  creditor ’s  side  and  the 
best  service  the  office  can  render  is  to  effect  an  adjustment 
in  the  amount  due  or  the  terms  of  payment. 

These  exclusions  have  been  criticized  as  “premised  on  the  assump¬ 
tion  that  poor  people  are  afflicted  with  special  forms  of  stupidity  or 
fecklessness  to  which  the  affluent  are  immune.”  Frankel,  “Experi¬ 
ments  in  Serving  the  Indigent,”  51  A.B.A.J.  460,  461-462  (1965). 
Professor  Frankel  further  states : 

Discriminations  that  the  law  has  not  made  (and  probably 
could  not  make)  against  the  poor  should  not  be  imposed  upon 
them  by  their  lawyers. 

See  also  Carlin,  supra,  note  18,  p.  417.  Fifty-three  percent  of  all 
Legal  Aid  support  is  from  Community  Chests  heavily  endowed  by 
local  businesses. 

Carlin,  supra,  note  18,  pp.  413-415. 

A  second  full-time  lawyer  is  recommended  for  the  next  1,200  cases. 
Brownell,  supra,  note  15,  pp.  49-52.  The  comparable  private  case 
load  in  New  York  City  is  far  smaller:  50  percent  of  the  lawyers 
handled  no  more  than  50  cases  a  year;  98  percent  handled  no  more 
than  500.  Carlin,  supra,  pp.  416-417. 

Fifty-four  percent  of  Legal  Aid  cases  are  handled  in  one  consulta¬ 
tion  only.  Brownell,  supra,  pp.  41-42  (1961  Supp.).  Court  repre¬ 
sentation  is  provided  in  6  percent  of  the  cases. 
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By  the  time  a  Legal  Aid  lawyer  first  sees  the  client,  he  is 
usually  in  the  terminal  stages  of  his  legal  battle.  The  eviction 
notice  has  been  served.  The  wage  garnishment  has  already 
been  obtained.  The  deficiency  judgment  has  been  secured 
and  the  marshall  is  about  to  attach  the  goods.^®'*  With  such 
pressures,  there  is  little  time  for  research  on  new  legal  con¬ 
cepts  ;  and  there  is  little  possibility  of  carrying  litigation 
through  a  series  of  appellate  court  proceedings.  The  eni- 
phasis  must  be  on  maximum  utilization  of  minimal  resources 
and  on  quick  out-of-court  settlements  and  “adjustments” 
whenever  possible. 

A  few  of  the  agencies  have  been  able  to  stretch  their 
budgets  and  manpower  to  disseminate  materials  on  consumer 


^®^See,  e.g.,  Parker,  “The  New  Haven  Model,”  H.E.W.  Conf. 

Proc.,  pp.  87-8. 

My  impression  is  that  the  New  Haven  bureau  has  been  most 
frequently  used  by  residents  of  the  inner  city  slums  and 
housing  projects,  mostly  Negroes,  many  of  whom  are  fairly 
recent  arrivals  from  the  South,  for  superficial  relief  in  legal 
emergencies  such  as  wage  attachment  and  eviction.  Neither 
Legal  Aid  nor  the  public  defender  in  New  Haven  seemed  to 
have  any  capability  of  dealing  creatively  with  the  problems 
of  the  deprived  citizens  at  the  core  of  the  city,  the  multi¬ 
problem  families,  in  short,  the  people  described  in  Michael 
Harrington’s  “The  Other  America.”  In  New  Haven  and 
I  suspect  elsewhere,  legal  aid  services  have  been  characterized 
by  repetitious  work  for  the  same  clients  such  as  continuous 
wage  attachment  modifications,  interrupted  service,  in¬ 
complete  referral,  repetitious  arrest,  continual  inability  to 
meet  bail,  repeated  incarceration.  An  illusion  of  service  for 
these  clients  has  taken  the  place  of  constructive  social 
therapy. 

Sec  also  Frankel,  supra,  note  152,  p.  461 : 

[T]he  established  agencies  are  old,  frequently  well  organized, 
directed  by  prominent  community  leadership  and — estab¬ 
lished.  It  takes  no  revolutionist  to  be  aware  of  the  defects 
of  these  virtues.  The  negative  impact  of  habit,  of  routine 
and,  it  should  be  said,  of  settled  bureaucratization,  are  well 
known  and  have  been  noted  as  possible  flaws  in  legal  aid 
operations. 

A  related  problem  inheres  in  the  essentially  charitable 
character  of  most  legal  aid  organizations — in  the  fact  that 
their  services  are  seen  to  be  bestowed  by  aflBuent  donors  on 
supposedly  grateful  but  passive  recipients. 
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practices,  to  conduct  clinics  for  the  poor,  to  educate  persons 
such  as  union  officials  and  social  workers  who  work  with  the 
poor,  and  to  produce  newspaper  columns  and  television  and, 
radio  programs  discussing  common  legal  aid  problems. 
Generally,  however,  inadequate  resources  have  limited  Legal 
Aid  agencies  from  carrying  on  any  extensive  program  to 
educate  the  poor  in  avoiding  legal  pitfalls  in  their  relations 
with  landlords,  creditors,  and  official  agencies. 

Lawyer  Referral  Service  for  Civil  Cases 

Local  bar  associations  in  200  areas  operate  lawyer  referral 
services  to  handle  cases  of  clients  ineligible  for  Legal  Aid 
but  who  nevertheless  cannot  pay  prevailing  lawyers’  fees. 
Last  year  these  services  accepted  79,000  out  of  99,000  cases 
referred  to  them  from  Legal  Aid,  courts,  social  agencies, 
unions,  and  other  organizations.^®®  Eeferral  clients  are  in¬ 
terviewed,  often  at  the  bar  association  headquarters,  gen¬ 
erally  by  a  non-lawyer.  If  qualified,  they  are  given  the  names 
of  one  or  several  lawyers  to  contact. 

The  standard  fee  for  the  first  consultation  is  $5 ;  after  that, 
the  lawyer  and  client  agree  on  further  fees.  Disputes  are 
arbitrated  by  the  bar  association.  On  the  first  visit,  the 
client  is  to  be  given  a  reasonable  estimate  of  subsequent 
costs.  A  token  registration  fee  for  the  service  is  charged  in 
some  cases.^®'^  Deferrals  are  usually  handled  in  rotation  by 
lawyers  registered  with  the  service,  although  certain  types  of 
cases  may  be  assigned  to  specialists.  Eeferral  services  may 

1®®  See,  e.g.,  Allison,  “Legal  Aid  Educational  Practices,”  H.E.W. 
Conf.  Proc.,  p.  127 : 

Legal  Aid  attorneys  looking  into  the  faces  of  these  bewildered 
people  are,  naturally,  the  first  to  realize  that  something 
beyond  advice  or  representation  in  the  immediate  difficulty 
is  urgently  needed. 

1®®  1964  Survey  of  Lawyer  Eeferral  Services  (hereafter  referred 
to  as  L.R.S.  Survey). 

Ibid.  Fifty  out  of  110  services  had  offices  in  bar  association 
buildings ;  30  in  Legal  Aid  offices ;  others  had  offices  in  court  chambers, 
private  attorneys’  offices.  Chamber  of  Commerce  offices,  or  maintained 
telephone  answering  services.  Handbook  of  the  Lawyer  Referral 
Service,  p.  13  (4th  ed.  1958). 
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advertise  their  existence  in  the  phone  book  and  communica¬ 
tions  media  as  long  as  individual  attorneys’  names  are  not 
mentioned,  and  may  conduct  public  educational  campaigns 
to  stress  the  desirability  of  seeking  legal  assistance  be¬ 
fore  a  crisis  has  occurred.^*^® 

Lawyer  referral  services  are  designed  for  the  lower-middle 
classes,  not  the  rock-bottom  poor/®^®  But  even  in  this  stratum, 
there  are  indications  that  the  need  is  not  fully  being  met.  Only 
17,000  out  of  300,000  lawyers  in  the  country  participate.^®® 
The  participation  of  Negro  lawyers  is  especially  small.^®^ 

Many  clients  rejected  by  Legal  Aid  never  take  the  next 
step  to  the  lawyer  referral  service.  Having  been  rebuffed  in 
their  first  approach,  they  falter.  The  referral  process  means 
three  separate  moves :  Legal  Aid,  the  Referral  Service,  then 


Opinions  of  A.B.A.  Ethics  Committee  Relating  to  Lawyer  Re¬ 
ferral  Services,  Opinions  179,  151,  205,  227,  modified  by  291.  Opinion 
179  says  in  part: 

We  recognize  a  distinction  between  teaching  the  lay  public  the 
importance  of  securing  legal  services  preventive  in  character 
and  the  solicitation  of  professional  employment  by  or  for  a 
particular  lawyer.  Advertising  which  is  calculated  to  teach 
the  layman  the  benefits  and  advantages  of  preventive  legal 
services  will  benefit  the  lay  public  and  enable  the  lawyer  to 
render  a  more  desirable  and  beneficial  professional  service. 
[Bjecause  of  the  trouble,  disappointment,  controversy  and 
litigation  it  will  prevent,  it  will  enhance  the  public  esteem  of 
the  legal  profession  and  the  general  pubhc.  It  will  lessen 
the  instances  in  which  the  public  may  feel  that  a  person’s 
honest  intentions  and  desires  have  been  frustrated. 

See  L.R.S.  Handbook,  supra,  note  157,  pp.  5,  17 : 

The  lawyer  referral  system  presents  a  plan  whereby  the  serv¬ 
ices  of  the  entire  profession  are  made  available  to  the  greatest 
single  group  in  the  nation’s  population,  the  often  forgotten 
class  of  people  who  have  moderate  means. 

Eighty  per  cent  of  referral  service  clients  have  never  been  to  a  lawver 
before. 

Christensen,  “Lawyer  Referral  Services:  An  Alternate  to  Lay- 
Group  Legal  Services,”  12  UCLA  L.  Rev.  341,  343-344  (1965). 

D.  C.  Legal  Aid  Report,  supra,  note  142,  p.  85.  Only  1  percent 
of  U.  S.  lawyers  are  Negro,  although  Negroes  represent  12  percent  of 
the  nation’s  population.  Carlin,  supra,  note  18,  p.  394. 


54 


LAW  AND  POVEETY :  19  6  5 


the  lawyer  whose  name  he  is  given.^®^  To  the  poorer  client 
(60  percent  have  never  been  to  a  lawyer  before),  it  begins 
to  resemble  the  bureaucratic  run-around  he  dreads  so  much. 
At  each  step  he  is  interrogated  as  to  his  resources  and 
“screened”  for  eligibility  or  ability  to  pay.'®®  The  client  is 
uncertain  that  he  will  obtain  a  lawyer  with  sufficient  special¬ 
ized  skill ;  in  fact,  only  40  referral  services  have  panels  of  spe¬ 
cialists.'®^  He  has  no  guaranty  what  the  ultimate  charge 
will  be. 

Records  show  that  Legal  Aid  served  half  a  million  appli¬ 
cants  in  1964  and  turned  away  125,000.'®®  Yet  a  nationwide 
survey  of  lawyer  referral  services  suggests  that  less  than 
30,000  referral  clients  came  through  Legal  Aid.'®®  Incom¬ 
plete  as  these  figures  are,  they  indicate  that  too  many  lower 
income  clients  fall  in  the  cracks  between  Legal  Aid  and  the 
referral  committee. 

One-hundred  and  five  major  population  centers  have  no  re¬ 
ferral  service  at  all;  the  service  in  many  others  is  inade- 


162  Boston  Legal  Aid  Agency  took  on  7,711  new  cases  in  1963, 
turned  away  1,251,  and  referred  498  to  the  Lawyer  Referral  Service. 
Tort,  bankruptcy,  and  socially  undesirable  divorce  cases  are  turned 
down.  ABCD  Proposal,  supra,  note  15,  pp.  12,  35.  The  Detroit  Legal 
Aid  Society  handled  15,113  cases  and  referred  1,293  to  private 
attorneys  or  the  Lawyers  Reference  Bureau. 

^®®  Cheatham,  ‘  ‘  Availability  of  Legal  Services :  The  Responsibility 
of  the  Individual  Lawyer  and  of  the  Organized  Bar,”  12  UCLA  L. 
Rev.  438,  444 : 

He  is  reluctant  to  look  to  individual  charity.  He  does  not 
wish  to  run  the  risk  of  the  uncertain  charitable  sense  of  the 
first  one  or  half  a  dozen  lawyers  he  may  call  upon.  He  is 
unwilling  to  have  an  incompetent  lawyer  represent,  him, 
whether  it  is  the  young  lawyer  seeking  experience  or  the 
expert  in  estate  planning  or  corporation  financier  who  is  a 
tyro  in  rent  control  or  conditional  sales. 

1964  L.R.S.  Survey,  supra,  note  156.  New  York  City’s  Referral 
Service  is  entirely  composed  of  specialized  panels. 

1964  NLADA  Report,  supra,  note  139. 

1964  L.R.S.  Survey,  supra,  note  156  (based  on  a  sample  of  one- 
third  of  the  200  referral  services).  Nine  thousand  cases  were  referred 
to  these  sample  services  by  Legal  Aid. 
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quately  planned  or  financed. The  bulk  of  referrals  are  for 
cases  involving  family  relations,  wills,  real  estate,  business 
problems,  and  personal  injuries.  A  few  communities  have 
successfully  experimented  with  programs  actively  encourag¬ 
ing  referrals  by  employers.^®®  Similar  experiments  with  re¬ 
ferrals  by  unions,  churches,  and  political  and  civil  organiza¬ 
tion  have  been  urged,  but  these  efforts  are  still  rudimentary. 

Criminal  Representation 

The  Supreme  Court  has  ruled  in  Gideon  v.  Wainwright 
that  in  felony  cases  at  least,  and  probably  in  many  kinds  of 
misdemeanor  cases,  indigents  are  entitled  to  the  appointment 
of  counsel  to  represent  them  from  arraignment  or  plea  until 
the  completion  of  the  first  appeal.  The  rule  thus  reaches  a 
major  segment  of  criminal  defendants;  sixty  per  cent  cannot 
afford  counsel. 

One  hundred  and  thirty-nine  public  defender  services  are 
operating  in  19  states  and  the  District  of  Columbia.^®®  Some 
are  manned  by  full-time,  some  by  part-time  lawyers.  They 
are  supported  by  public  or  private  funds  or  a  combination 


^®'^  Christensen,  supra,  note  160,  pp.  344-345. 

1®®  Sunnyvale,  California,  has  a  lawyer  referral  service  located 
close  to  its  major  industrial  plant.  It  is  publicized  on  the  plant’s 
bulletin  board,  and  in  1963,  1,397  referrals  were  made.  Over  twenty 
of  the  town’s  twenty-seven  lawyers  participate  in  the  service.  An 
answering  service  refers  the  client  directly  to  a  lawyer. 

The  California  Bar  Committee  has  suggested  a  controlled  experi¬ 
ment  in  several  localities  to  strengthen  referral  services :  finance 
them  to  use  institutional-type  advertising;  authorize  debtor  actions, 
personal  injury,  domestic  relations;  and  engage  in  referral  agree¬ 
ments  with  unions,  teachers’  associations,  trade  groups,  employee 
associations.  A  lawyer  would  be  on  duty  at  all  times,  and  referrals 
would  be  followed  up  to  see  how  many  clients  are  actually  serviced 
and  why  many  fall  by  the  wayside.  Group  Legal  Services  Report, 
supra,  note  124,  pp.  28,  33-34.  Others  have  suggested  exploring  the 
possibihties  of  group  “legal  clinics”  with  a  variety  of  legal  specialists 
and  membership  fees.  Hid.;  Christensen,  supra,  note  160,  pp.  345-346. 

^®®1964  NLADA  Report,  supra,  note  139.  Twenty-four  public 
defender  services  have  been  initiated  in  the  past  14  months,  probably 
in  response  to  the  Gideon  decision.  ’ 
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of  both.^‘°  Thirty-one  states  use  assigned  counsel  from  the 
private  bar  exclusivelyd^^  Law  students  are  allowed  to  assist 
in  defense  of  indigents  in  several  states  (for  example,  Flor¬ 
ida,  Massachusetts,  New  Jersey,  and  California) 

Most  plans  for  aiding  the  indigent  accused  are  inade¬ 
quately  staffed  or  underfinanced  The  Legal  Aid  Society 
in  New  York  City,  for  example,  uses  40  lawyers  and  3 
investigators  to  handle  over  60,000  criminal  cases  a  year. 
A  defendant  may  have  as  many  as  four  different  law¬ 
yers  representing  him  at  arraignment,  trial,  sentence,  and 
appeal. The  office  operates  on  a  budget  of  $100,000 


Criticism  has  been  leveled  at  the  inadequacy  of  staffs  of  public 
defender  offices  (28  of  33  offices  in  Illinois  use  part-time  attorneys 
only;  in  California  only  offices  serving  counties  of  over  600,000  use 
full-time  lawj^ers;  a  large  number  have  no  investigators)  ;  for  the 
short  terms  and  elective  nature  of  the  directors;  for  their  failure  to 
offer  long-term  career  possibilities  to  attract  able  men.  Carlin,  supra, 
note  18,  p.  421.  In  Boston,  for  example,  seven  public  defenders  had 
to  provide  complete  coverage  for  all  Superior  Court  defendants  in 
need.  They  handled  560  court  cases  a  year.  In  the  District  Courts 
where  they  did  not  operate  and  where  counsel  were  appointed  at 
the  discretion  of  the  judge  and  were  uncompensated,  60  percent  of 
defendants  went  to  trial  unrepresented.  Wells,  supra,  note  147,  p. 
298. 

A  Ford  Foundation  grant  is  being  used  currently  to  establish  Model 
Defender  Service  in  various-sized  communities  throughout  the  country. 


Silverstein,  supra,  note  107,  pp.  5-6.  Seventy  percent  of  state 
felony  defendants  are  tried  in  counties  using  the  assigned  counsel 

system. 


1^2  See,  e.g.,  Rule  11,  Supreme  Judicial  Court  of  Massachusetts. 

Report  of  the  Judiciary  Committee  of  the  A^embly  on  its 
Special  Investigation  of  the  Practices  and  Procedures  i^ithe  Crimmal 
Court  of  the  City  of  New  York,  Leg.  Doc.  No.  37,  pp.  17-18  (1963)  : 

In  our  judgment  the  Legal  Aid  Society,  Criminal  Branch, 
is  severely  overtaxed.  As  a  result,  the  indigent  Crimmal 
Court  defendant  is  not  assured  of  adequate  representation. 

*  *  *  [Tlhe  fear  is  that  consciously  or  not  the  Legal  Aid 
lawyer  is  so  hampered  by  the  case  burden  he  must  carpr  m 
the  Criminal  Court  that  he  will  seek  shortcuts  to  the  detri¬ 
ment  of  defendants. 


In  the  District  of  Columbia,  a  robbery  defendant  was  represented 
by  9  different  assigned  lawyers  over  an  18-month  period.  Almost 
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a  year  to  defend  cases  prosecuted  by  a  district  attor¬ 
ney’s  office  operating  on  a  budget  of  $4  million,  not  includ¬ 
ing  detectives,  police,  and  other  specialistsd'^^ 

In  only  a  handful  of  states  can  the  felony  defendant  obtain 
assigned  counsel  immediately  after  arrest  or  even  for  his  first 
court  appearance/'^®  Sometimes  obtaining  a  lawyer  soon 
enough  simply  depends  on  knowing  enough  to  ask  for  one/’'^® 
The  impoverished  misdemeanant  is  still  not  generally  pro¬ 
vided  counsel.”’^  In  a  practical  sense  he  is  more  disabled 
than  a  poor  man  facing  eviction  who  can  at  least  turn  to 
Legal  Aid. 

The  defendant  with  moderate  means  poses  a  special  prob¬ 
lem  in  the  criminal  area.  Two-thirds  of  the  Legal  Aid 
societies  that  reject  him  take  no  further  steps  to  help.  The 
court  will  usually  instruct  him  to  obtain  his  own  lawyer. 
Seventy-three  lawyer  referral  systems  handle  criminal  cases, 
but  a  burglary  defense  may  cost  as  much  as  $800  to  $1000. 


eight  thousand  cases  in  5  District  courts  were  handled  by  private 
attorneys,  13  Legal  Aid  Agency  attorneys  and  11  Georgetown  interns 
in  one  year.  Many  private  attorneys  are  appointed  without  compensa¬ 
tion  to  2  or  3  cases  at  the  same  time.  Washington  Post,  June  7, 
1965,  p.  E-5. 

Kaufman,  “In  Defense  of  the  Advocate,”  12  UCLA  L.  Rev. 
351-352  (1965). 

The  A.B.A.  Study  found  65  out  of  300  counties  assigned  counsel 
upon  the  filing  of  an  indictment  or  information ;  100  assigned  counsel 
at  arraignment.  Silverstein,  supra,  note  107,  pp.  23-4. 

The  Boston  public  defender  wiU  represent  an  eligible  defendant 
in  advance  of  court  appointment,  if  requested  (ABCD  Application  to 
NLADA,  1964,  pp.  13-15)  : 

[Ujnless  the  defendant  himself  seelcs  or  requests  the  service, 

it  is  possible  that  his  case  might  go  to  final  adjudication  with¬ 
out  representation  in  any  one  of  the  last  three  categories. 

Yet  a  Boston  defendant  with  counsel  has  been  found  to  have  three 
times  as  great  a  chance  of  acquittal  as  one  without  counsel. 

There  are  four  and  a  half  million  misdemeanor  cases  a  year. 
Only  a  third  of  the  counties  in  the  A.B.A.  survey  provided  counsel 
in  any  of  them.  Silverstein,  supra,  note  107,  p.  37. 
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There  is  presently  no  legal  referral  system  where  the  defend¬ 
ant  can  pay  only  a  portion  of  the  legal  costs  of  his  defense. 

The  Criminal  Justice  Act  of  1964  has  pioneered  sev¬ 
eral  innovations  in  the  federal  area.  It  provides  for  repre¬ 
sentation  by  private  attorneys,  or  by  attorneys  furnished  by 
legal  aid  agencies  or  bar  associations,  for  defendants  charged 
with  felonies  or  misdemeanors  “who  are  financially  unable  to 
obtain  an  adequate  defense.”  Appointment  of  counsel  will 
he  made  at  the  defendant’s  first  appearance  before  the 
court  or  the  United  States  Commissioner  and  represen¬ 
tation  will  continue  through  appeal.  If  the  defendant 
at  any  time  is  shown  able  to  afford  counsel,  appointment 
of  counsel  can  be  revoked  or  the  defendant  can  he  required  to 
contribute  to  the  cost  of  his  defense.  Conversely,  appointed 
counsel  may  be  substituted  for  private  counsel  if  the  defend¬ 
ant  subsequently  runs  out  of  funds.  The  Act  provides  for 
compensation  of  up  to  $15  an  hour  for  court  time  and  $10 
for  out-of-court  time.  Expenses  of  litigation  are  covered  up 
to  $500  for  felonies  and  $300  for  misdemeanors  for  either 
trial  or  appellate  representation,  the  exact  amount  to  he  set 
by  the  court.  Counsel  can  also  petition  for  authorization  or 
reimbursement  for  investigative  and  expert  services — finger¬ 
print,  ballistic,  psychiatric,  and  investigative — necessary  to 
an  adequate  defense  up  to  $300,  plus  expenses,  for  each 
expert  individual  or  organization.^”^® 


at  pp.  31-34.  Only  one-tenth  of  the  300  counties,  usually 
urban  ones,  used  formal  eligibility  questionnaires  for  indigent  criming 
defendants.  The  rest  were  questioned  by  the  judge  in  court.  Some, 
as  in  Boston  until  recently,  used  a  “bail”  test  to  determine  eligibility; 
only  defendants  in  jail  awaiting  trial  could  be  assigned  counsel. 
In  the  District  of  Columbia,  defendants  desiring  representation  by  the 
Legal  Aid  Agency  must  execute  an  in  forma  pauperis  affidavit  as  well 
as  fill  out  an  indigency  questionnaire.  (1962-1963  Annual  Report, 
Legal  Aid  Agency  for  the  District  of  Columbia,  p.  11)  : 

The  Agency’s  experience  of  about  15  months  indicates  that 
most  defendants  are  truly  without  funds.  Also,  most  defend¬ 
ants  appear  to  prefer  paying  for  lawyers  of  their  own 
choosing  if  they  can,  and  accept  assigned  counsel  only  because 
they  are  without  funds  to  employ  their  own  attorneys. 

18  U.S.C.  3006A(a)  ;  H.R.  Rep.  No.  1709,  88th  Cong.  2d  Sess.  5. 
The  Senate  bill  would  have  permitted  full  or  part-time  federal  public 
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For  the  states,  an  American  Bar  Association  study  has 
recommended  (1)  appointment  of  counsel  at  the  first  court 
appearance;  (2)  a  uniform  eligilibity  test  for  assignment  of 
counsel;  (3)  compensation  for  assigned  counsel  and  a  com¬ 
petent  director  to  distribute  assignments  equitably  among  the 
bar ;  (4)  provisions  for  contribution  to  the  compensation  of 
assigned  counsel  by  defendants  of  moderate  means;  (5)  as¬ 
signed  counsel  for  misdemeanors;  (6)  procedures  to  insure 
representation  for  post-conviction  remedies;  and  (7)  strict 
procedures  to  insure  that  waivers  of  counsel  are  made  only 
with  the  full  comprehension  of  the  defendant/®® 

Court  Costs  and  Other  Legal  Expenses 

Lawsuits  cost  money,  even  when  lawyers  serve  without  fee. 
To  defend  an  action  can  be  almost  as  expensive  as  to  bring 
one.^®^  A  landlord  in  an  eviction  proceeding  or  a  creditor 
in  a  sales  action  can  collect  costs  from  the  defendant  if  his 
defense  is  unsuccessful.^®^  If,  on  the  other  hand,  the  poor 


defenders  where  the  caseload  necessitated  it.  At  the  request  of 
Congress,  the  Department  of  Justice  is  now  engaged  in  studying  the 
need  for  a  federal  public  defender  system. 

The  House  bill  would  have  covered  petty  offenses  on  the  ground 
that  ‘  ‘  The  Constitutional  mandate  of  the  sixth  amendment  is  without 
doubt  applicable  to  petty  offenses”.  H.R.  Rep.  No.  1709,  p.  7. 

^®®  Silverstein,  supra,  note  107,  pp.  48-52.  See  also  Poverty  Report, 
supra,  note  105,  pp.  31-32.  In  England,  the  court  assigns  counsel 
at  the  defendant’s  first  appearance  in  court  from  volunteer  lists  of 
solicitors  and  compensates  counsel  not  only  for  legal  work  but  in¬ 
vestigative  and  expert  expenses. 

Most  plaintiffs  and  defendants  must  be  prepared  to  pay  for 
filing  fees,  costs  of  service,  costs  of  stenographers,  jury  subpoenas, 
depositions,  and  transcripts.  Filing  a  complaint  costs  $25  in  New 
York  to  put  the  case  on  the  calendar;  $50  after  filing  before  trial; 
$75  for  trial;  and  $20  for  motions.  An  appeal  to  the  Appellate 
Division  costs  $25  to  schedule  the  appeal  and  $50  for  the  argument 
(excluding  the  transcript).  A  further  appeal  to  the  Court  of  Appeals 
costs  $125.  An  out-of-state  plaintiff  must  put  up  $250  security. 

A  divorce  requires  a  $15  filing  fee  in  Detroit ;  a  civil  support  claim 
costs  $20  in  Connecticut.  In  Michigan  a  client  must  pay  his  own 
court  costs  by  statute. 

^®^New  York  City’s  Landlord-Tenant  Court  has  a  cost  ceiling  of 
$5  that  can  be  assessed  against  a  losing  tenant;  the  amount  is  $7.50 
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man  sues  a  government  unit,  such  as  the  welfare  agency,  and 
wins,  the  agency  may  he  exempt  from  assessment  for  costs.^®® 
These^  court  costs  may  act  as  a  substantial  deterrent  to  the 
poor  litigant. 

1.  Landlord-Tenant  Actions 

In  some  states,  for  example,  Georgia  and  New  Hampshire, 
the  defendant  must  post  bond  to  defend  a  dispossession 
warrant,  up  to  double  the  amount  of  rent  owed.  The  bond 
must  be  in  cash,  backed  by  equity  in  real  property  or  secured 
by  a  bonding  company.^®^  To  subpoena  and  certify  records 
of  housing  code  violations  for  court  use  is  expensive.^®” 
Appeal  from  an  unfavorable  decision  in  a  “rent  strike”  can 
require  as  high  as  an  $8,000  bond.  Typical  costs  in  an  evic¬ 
tion  proceeding  in  New  York  City  which  are  assessable  against 
the  defendant  include  $5  for  court  costs  and  $15  for  the 
marshall’s  eviction  fee. 

2.  Sales  Actions 

In  the  Civil  Court  in  New  York  City  the  maximum  assess¬ 
able  costs  are  $150:  $5  for  judgment  under  $50;  $10  under 


in  Detroit.  If  the  tenant  wins,  the  costs  will  he  assessed  against  the 
landlord. 

The  proposal  of  the  New  York  City  Bar  Association  to  abate  rent 
for  “rent  impairing  violations”  specifically  provides  for  imposition 
of  court  costs  on  the  landlord,  if  the  defense  is  successful ;  if  not,  the 
tenant  can  be  assessed  up  to  $100  in  interest  and  court  costs.  The 
present  rent-postponement  law  puts  a  $25  maximum  on  assessable 
costs  against  the  tenant.  If  a  tenant  files  a  complaint  and  gets  a 
criminal  summons  against  his  landlord,  it  costs  him  nothing  and  he 
may  serve  it  himself. 

183  'pjjg  welfare  recipient  must  usually  pay  a  filing  fee  to  take  an 
appeal  from  an  adverse  ruling.  In  France  where  special  tribunals 
or  consels  d'etat  hear  citizens’  complaints  against  agency  action,  the 
total  cost  of  overturning  an  agency  ruling  averages  $11. 

The  Federal  government  does  not  have  to  pay  interest  on  its  debts. 
There  are  low  limits  on  the  amount  of  lawyers  fees  that  can  be 
awarded  in  suits  against  the  government,  usually  substantially 
below  contingent-fee  standards.  Speech  of  Assistant  Attorney  General 
John  W.  Douglas,  Wash.  Post,  May  13,  1965,  p.  H-3. 

Brownell,  supra,  note  15,  pp.  189-190. 

It  has  been  suggested  that  in  poor  tenant’s  eases,  the  court  itself 
should  arrange  to  have  the  records  of  code  violators  delivered  to  court 
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$100 ;  $15  under  $200 ;  $5  for  each  extra  $100  up  to  the  maxi¬ 
mum.  But  additional  costs — assessable  against  a  defaulting 
debtor,  for  example — can  include  interest,  expenses  of  the 
sheriff’s  sale,  and  a  marshall’s  $20  attachment  fee.^®®  If  the 
debtor  should  himself  institute  action  or  appeal,  he  will 
normally  have  to  pay  fees  for  filing,  certification,  depositions, 
a  jury,  execution  of  judgment,  appeal,  and  transcript. 

In  forma  pauperis  statutes  provide  limited  relief.^®^  In 
some  states  they  apply  only  to  certain  kind  of  proceedings 
in  others  they  do  not  cover  appeals.  Usually  the  applicant 
must  sign  an  affidavit  that  his  net  worth  does  not  exceed  a 
fixed  amount  in  order  to  qualify.^®®  A  legally  responsible 
relative  with  means  may  disqualify  him.^®°  Eligilibity  is 

In  one  case,  default  judgment  in  a  Brooklyn  Municipal  Court  on 
a  $60  watch  included  $3  interest,  $5  statutory  costs,  and  $14  court 
costs.  Caplovitz,  supra,  note  71,  p.  160. 

See,  e.g.,  New  York  Civil  Practice  Law  and  Rules,  Sec.  1101- 
1102  (a  poor  person  may  petition  to  proceed  in  forma  pauperis  by 
filing  an  affidavit  of  income  and  property ;  if  it  is  granted,  an  attorney 
may  be  assigned,  stenographic  record  furnished,  typed  briefs  allowed, 
other  fees,  costs,  and  appeal  bond  waived  unless  damages  are 
recovered).  Any  court  of  the  United  States  may  authorize  prosecution 
or  defense  of  any  suit  on  appeal  without  prepayment  of  fees,  costs,  or 
security.  28  U.S.C.  1915. 

188  Pqj.  example,  Maryland  and  Missouri  do  not  allow  their  use 
in  divorce  or  other  equity  proceedings.  Brownell,  supra,  note  15, 
p.  189.  Waiver  of  the  $2.50  fihng  fee  is  permitted  but  rarely  used 
in  Small  Claims  Court  in  New  York  City. 

189  York  statute,  for  instance,  appears  to  take  into  consid¬ 
eration  only  income  and  assets.  Cf.  Prettyman,  “Three  Modern 
Problems  in  Criminal  Law,”  18  Wash.  &  Lee  L.  Rev.  187,  212  (1962)  : 
“Indigency  is  a  function  not  only  of  a  defendant’s  resources,  but  of 
his  debts,  dependents  and  other  obligations,  and  of  the  probable  costs 
of  his  defense.  ’  ’  See  also  Poverty  Report,  supra,  note  105,  p.  7 : 
“A  problem  of  poverty  arises  for  the  system  of  criminal  justice  when 
at  any  stage  of  the  proceedings  lack  of  means  of  the  accused  sub¬ 
stantially  inhibits  or  prevents  the  proper  assertion  of  a  right  or  claim 
of  rights.  ’  ’ 

E.g.,  Alexander  v.  Superior  Court,  29  Cal.  App.  2d  538,  84  P.  2d 
1061  (1938)  ($110  a  month  earnings  held  disqualifying)  ;  Realy  v. 
Realy,  198  Misc.  688,  99  NYS  2d  874  (Sup.  Ct.  King’s  County,  1950), 
(the  defendant  must  allege  inability  to  secure  support  from  relatives) ; 
cf.  Brown  v.  JJpfold,  123  N.Y.S.  2d  342  (Sup.  Ct.  Onondega  County, 
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decided  by  the  judge  usually  without  benefit  of  objective 
statutory  standards.  Often  he  may  consider  whether  the 
action  is  a  “meritorious”  one.^®^ 

3.  Small  Claims  Courts 

Thirty-four  states  have  small  claims  courts  established  to 
enable  poorer  litigants  to  prosecute  and  defend  minor  claims 
— -generally  not  above  $100  or  $200 — without  lawyers  and  at 
minimal  cost.  Rules  of  evidence  are  informal,  and  the  filing 
fee  is  minimal.  In  some  areas,  these  courts  appear  to  be 
fulfilling  their  designed  function.  The  New  York  City  Small 
Claims  Night  Court,  processing  claims  up  to  $100,  served 
62,000  summons  in  1964.  Summons  are  served  by  registered 
mail,  and  complaints  can  be  filed  from  6 :30  p.m.  to  midnight. 
Seven  hundred  volunteer  lawyers  act  as  referees  to  adjust 
and  expedite  adjudications ;  even  with  this  support,  the  docket 
is  three  months  in  arrears.^®^ 

But  too  often  the  Small  Claims  Court  has  become  a  weapon 
against  the  poorer  litigant.^®^  His  creditors  use  it  as  a 


1953)  (incapacitated  father  of  four  on  $161  welfare  a  month  dis¬ 
qualified  as  indigent. 

See  Poverty  Report,  supra,  note  105,  ch.  IV,  on  the  practice  in 
federal  courts  under  28  U.S.C.  1915(a)  :  an  appeal  may  not  he  taken 
in  forma  pauperis  if  the  trial  court  certifies  in  writing  that  it  is  not 
taken  in  good  faith. 

Where  costs  are  not  waived,  some  Legal  Aid  societies  pay  for  them. 
One-fourth  of  Legal  Aid  organizations  in  1951  had  “modest”  re¬ 
volving  funds  to  cover  the  costs  of  impoverished  applicants.  Some¬ 
times  welfare  agencies  advance  costs  (although  obviously  not  where 
the  agency  is  a  party).  But  Brownell  concluded  (supra,  note  15, 
p.  189): 

no  doubt  some  applicants,  too  proud  to  press  the  matter,  and 
others  unknown  to  the  organization,  were  not  able  to  pay 
their  way  into  the  courthouse. 

i»2See  Gutman,  “Small  Claims  Night  Court,”  N.Y.  L.J.,  Sept. 
1964. 

103  Carlin,  supra,  note  18,  p.  421.  A  study  of  the  Oakland-Piedmont 
Small  Claims  Court  showed  that  two-out-of-three  plaintiffs  were 
mail  order  houses,  finance  companies,  department  stores,  or  municipal 
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collection  agency  to  press  claims  against  him.  If  he  ventures 
into  the  courtroom,  he  is  faced  with  a  company  lawyer  acting 
as  claims  agent.  The  court  is  usually  open  only  during 
regular  business  hours,  convenient  for  his  creditors  but  not 
for  him. 

4.  Criminal  Costs 

Pre-trial  investigation  costs  in  the  defense  of  an  indigent 
case  are  rarely  paid  by  state  agencies.  Only  nine  states  and 
the  District  of  Columbia  specifically  provide  for  payment 
of  these  costs. Defense  witnesses  may  be  produced  by 
indigent  subpoenas,  but  such  subpoenas  are  often  issued  at 
the  discretion  of  the  judge  and  require  disclosure  of  prospec¬ 
tive  testimony.^®®  Convicted  felons  without  money  must  be 
given  a  transcript  or  summary  of  testimony  for  a  first  appeal 
of  right^®®  and  appellate  filing  fees  will  be  waived,  but  de¬ 
fense  attorneys  must  still  pay  the  costs  of  typing  or  printing 
the  brief,  and  absorb  their  own  expenses. ^®’^ 

In  misdemeanor  cases,  a  convicted  defendant  often  cannot 
get  a  stenographic  transcript  either  of  his  preliminary  hearing 
or  trial,  thus  atfording  the  witnesses  and  complainant  during 
the  trial  a  degree  of  immunity  from  cross-examination  based 
on  earlier  testimony  at  the  preliminary  hearing.^®^  This 
may  also  cut  otf  effective  appeal. 

authorities  collecting  taxes  and  unpaid  hospital  bills.  Most  plain¬ 
tiffs  processed  large  numbers  of  such  claims  simultaneously  and 
at  frequent  intervals.  See  Comment,  “Small  Claims  Courts  as  Col¬ 
lection  Agencies,”  4  Stan.  L.  Rev.  237,  241-242  (1952). 

Silverstein,  supra,  note  107,  p.  8. 

is^F.R.Crim.  P.  17(b). 

Griffin  v.  Illinois,  351  U.S.  12  (1956)  ;  Burns  v.  Ohio,  360  U.S. 
252  (1959).  Thirty  per  cent  of  criminal  cases  appealed  in  Illinois 
from  1949  to  1954  were  reversed;  twenty  per  cent  of  federal  cases 
appealed  were  reversed  in  a  five-year  period.  Poverty  Report,  supra, 
note  105,  p.  12. 

Silverstein,  supra,  note  107,  p.  40. 

Dean  Pye  of  Georgetown  University  Law  Center  has  complained 
that  an  indigent  on  trial  in  the  local  misdemeanor  court  gets  no 
verbatim  record  of  the  trial.  Wash.  Post,  May  23,  1965,  A-11. 
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The  Kind  of  Legal  Services  Which  Are  Needed  for  the  Poor 

The  poor  have  a  special  outlook  on  life  and  the  law.  Even 
when  they  recognize  their  need,  they  are  reluctant  to  con¬ 
sult  a  lawyer  until  it  is  too  late  for  etfective  action.  Any 
program  of  legal  action  for  the  poor  must  accept  these  facts 
and  adapt  itself  to  such  limitations. 

1.  Legal  Services  Must  he  Accessible 

The  poor  client  needs  legal  services  close  at  hand.^®^  He 
is  easily  frustrated  by  physical  obstacles.  He  resists  taking 
bus  trips  across  town  to  a  Legal  Aid  or  lawyer  referral  ofiSce 
at  an  unfamiliar  address,  or  waiting  in  an  anteroom  for  hours. 
One  neighborhood  lawyer  has  described  the  most  important 
‘  ‘  rule  ’  ’  for  functioning  etfectively  as  an  advocate  of  the  poor 
as  being  located  in  a  neighborhood  close  to  the  poor.®®® 
If  the  poor  client  decides  to  seek  legal  advice,  he  is  more 
likely  to  carry  through  with  it  if  he  can  accomplish  it  quickly. 
This  means  that  he  must  be  able  to  find  a  lawyer  without 
endangering  his  job — at  noontime,  in  the  evenings,  on  week¬ 
ends. 

To  function  effectively,  the  lawyer  must  be  accepted  as  an 
integral  part  of  the  neighborhood,  in  the  same  way  as  a  local 
doctor  or  clergyman.  His  office  might  be  in  a  store-front,  a 
school,  a  church,  a  local  community  center.  He  must  per¬ 
sonalize  the  law  to  the  residents  in  the  area. 

2.  The  Legal  Services  Must  he  Independemt 

The  poor  man  must  have  an  independent  advocate,  whose 
fundamental  loyalty  is  to  his  client’s  legal  interest,  even 


Caplovitz  states  that  consumer  reforms  will  require  personalized, 
near-home  consumer  clinics,  credit  unions,  and  neighborhood  branches 
of  downtown  department  stores.  Supra,  note  171,  p.  185. 

20®  Sparer,  “Education  on  New  York’s  Lower  East  Side,”  H.E.W. 
Conf.  Proe.,  pp.  122,  125. 
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where  this  may  involve  controversy  wdth  colleagues,  the 
sponsoring  community  organization,  the  city  itself  and  its 
public  agencies,  or  the  sources  of  the  program’s  support.  If 
the  lawyer’s  loyalty  is  suspect,  the  client  will  be  the  first  to 
sense  it.  No  higher  “social  good”  than  the  interests  of 
his  client  can  dictate  the  lawyer’s  choice  of  legal  action  or 
remedies. 

3.  The  Legal  Services  Must  he  Integrated  with 
Non-Legal  Services 

The  root  problems  of  the  poor  stem  from  basic  social  and 
economic  causes:  poor  housing,  unemployment,  discrimina¬ 
tion,  illegitimacy,  physical  and  mental  illness.  The  remedies 
are  never  entirely  legal.  Often,  legal  action  is  merely  an 
interim  step  to  keep  the  poor  client  and  his  meager  resources 
intact  so  that  he  can  profit  from  other  kinds  of  help,  or  to 
require  the  community  or  its  agents  to  accord  him  basic  rights. 
An  incidental,  but  important,  by-product  of  such  legal  action 
may  be  to  restore  to  him  some  sense  of  control  over  his 
economic  destiny,  confidence  in  his  worth  as  a  member  of 
the  community,  and  a  mllingness  to  accept  other  kinds  of  re¬ 
habilitative  services. 

The  lawyer  needs  to  work  closely  with  others  who  are  help¬ 
ing  the  poor:  the  social  worker,  the  family  counselor,  the 
budget  advisor,  the  employment  official,  the  housing  coordina¬ 
tor.  The  poor  client  needs  these  varied  services;  he  needs 
to  be  treated  as  a  whole  person,  not  subdivided  and  par¬ 
celed  out  among  a  number  of  separate,  insulated  agencies. 
If  the  lawyer  seeks  to  forestall  a  judgment  on  a  fraudulent 
sales  contract,  he  should  also  be  working  with  the  budget 
counselor  or  credit  union  for  longer  range  help  for  his  client. 
If  he  defends  a  suit  for  neglect  of  a  child,  the  social  worker  or 
the  marriage  counselor’s  help  and  advice  will  be  valuable. 
A  man’s  probation  may  depend  on  finding  a  job.  The  success 
of  a  rent  strike  may  turn  on  the  housing  coordinator’s 
assistance.  In  sum,  the  poor  man  needs  a  lawyer  who  recog¬ 
nizes  legal  remedies  as  a  part  of  the  total  solution  to  the 
problems  of  poverty. 
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4.  The  Legal  Services  Must  he  Comprehensive 

Ideally,  the  poor  man  should  be  able  to  obtain  any  kind  of 
legal  services  be  needs  in  one  place :  civil  or  criminal,  preven¬ 
tive  or  remedial.  When  this  is  impossible,  be  needs  a  family 
lawyer,  like  a  family  doctor,  to  guide  him  from  one  specialist 
to  another.  His  confidence  in  the  entire  legal  system  is 
endangered  when  he  cannot  get  readily-available  help  in 
all  kinds  of  cases. 

The  poor  man  also  needs  counsel  to  represent  him  in  his 
common  efforts  with  neighbors  and  co-workers  to  attack  the 
basic  injustices  in  his  life  and  the  causes  of  his  poverty. 
Self-help  organizations,  such  as  block  and  tenant  associa¬ 
tions,  groups  of  welfare  recipients,  consumer  cooperatives 
and  credit  unions,  will  need  continuing  legal  advice. 

These  group  activities  may  be  directed  at  sources  of  com¬ 
mon  legal  troubles.  Chicago  associations  in  poor  neighbor¬ 
hoods  have  picketed  the  home  offices  of  installment  sales 
companies  that  inflict  intolerable  terms  on  poorer  customers. 
Their  representatives  have  consulted  with  banks  that  buy 
such  contracts  to  induce  them  to  refrain  where  there  is  a 
question  of  the  legitimacy  of  the  sales  practices.  They  have 
sent  records  of  housing  code  violations  to  fire  insurance 
companies  of  landlords  and  to  mortgage  holders.  They  have 
warned  power  companies  that  they  will  be  on  notice  of,  and 
possibly  responsible  for,  dangerous  conditions.  Their  hous¬ 
ing  coordinator  has  filed  complaints  for  violations  in  the 
association’s  name,  and  negotiated  with  landlords  to  protect 
individual  clients. 

In  Syracuse,  New  York,  neighborhood  organizers  arranged 
televised  picketing  of  slum  landlords,  joint  inspections  by  city 
officials  and  neighborhood  organization  representatives,  and 
discussions  with  Assistant  Corporation  Counsel  on  prosecu¬ 
tions.  While  the  organization  of  these  activities  is  not  the 
business  of  the  lawyer,  his  advice  and  perhaps  later  presenta¬ 
tion  in  court  is  of  considerable  importance. 


THE  POOR  MAN  AND  LAWYERS 


67 


f).  The  Legal  Services  Must  Include  Preventive  Law 

The  poor  men’s  legal  needs  are  generally  crisis-oriented — 
arrest,  eviction,  repossession,  sheriff’s  attachment,  wage 
garnishment.  Good  legal  service  will  aim  to  educate  him  to 
seek  advice  before  such  crises  arise. 

The  poor  client  needs  basic  legal  education  in  avoiding  the 
commonest  kinds  of  exploitive  installment  contracts,  unfair 
leases,  and  restrictive  administrative  practices.  He  will 
never  master  the  intricacies  of  sales  and  real  estate  law,  but 
he  can  be  forewarned  against  basic  legal  errors  such  as  con¬ 
tractual  waivers  of  valid  defenses  or  acceptance  of  exorbitant 
interest  rates  on  credit  sales.  He  can  be  told  of  his  rights  to 
call  a  lawyer  on  arrest,  and  to  be  served  before  a  deficiency 
judgment  can  be  valid.  He  can  be  instructed  in  his  right  to 
appeal  from  denial  of  a  welfare  benefit  or  school  suspension. 
Basically,  he  can  be  taught  the  lesson  his  economic  betters 
learned  long  ago :  when  in  doubt,  consult  your  lawyer. 

6.  The  Legal  Services  Must  he  Available  to 

All  Who  Cannot  Afford  to  Pay 

The  poor  person  should  be  able  to  seek  out  legal  help  when 
he  needs  it,  without  inhibiting  concern  for  costs.  The  man 
of  small  means,  who  can  afford  to  contribute  toward  legal 
costs,  should  be  required  to  do  so,  but  even  he  should  not  be 
turned  away  for  lack  of  funds.  Both  must  feel  that  they  have 
a  right  to  legal  services,  that  they  are  not  merely  receiving 
another  handout,  and  that  they  have  some  voice  in  determin¬ 
ing  what  form  the  services  will  take  to  meet  their  needs. 


Chapter  IV 

BROADENING  LEGAL  ASSISTANCE  TO  THE  POOR 

In  its  February  1965  Resolution,  the  House  of  Delegates 
of  tbe  American  Bar  Association  recognized,  that  *^the  organ¬ 
ized  bar  has  an  urgent  duty  to  extend  and  improve  existing 
services  and  also  to  develop  more  effective  means  of  assur¬ 
ing  that  legal  services  are  in  fact  available  at  reasonable  cost 
for  all  who  need  them.”  The  Association  pledged  itself  to 

cooperate  with  the  Office  of  Economic  Opportunity 
and  other  appropriate  groups  in  the  development  and 
implementation  of  programs  for  expanding  availa¬ 
bility  of  legal  services  to  indigents  and  persons  of 
low  income,  such  programs  to  utilize  to  the  maximum 
extent  deemed  feasible  the  expertise  and  facilities 
of  the  organized  bar,  such  as  legal  aid,  legal  de¬ 
fender,  and  lawyer  referral  and  such  legal  services 
to  be  performed  by  lawyers  in  accordance  with  eth¬ 
ical  standards  of  the  legal  profession.^®^ 

A  broadly  based  system  providing  comprehensive  and  con¬ 
venient  legal  services  to  all  the  poor  will  not  be  attained  im¬ 
mediately.  "We  are  only  beginning  to  know  the  contours  of 
the  problem.  Legal  Aid  and  Public  Defender  groups  have 
been  fighting  an  underfinanced,  undermanned,  holding  action 
for  over  75  years.  Now  new  groups  with  new  ideas  are  join¬ 
ing  them  in  the  battle,  willing  to  commit  their  time,  energy, 
and  abilities. 

Several  cities  have  embarked  upon  new  types  of  legal 
assistance  programs  coordinating  the  talents  of  existing  legal 
aid  personnel,  law  school  facilities,  and  local  lawyers  in  the 
fight  against  poverty.  The  poor  themselves  are  being  in- 


See  McCalpin,  The  Bar  Faces  Forward,  51  A.B.A.J.  548  (June 
1965). 

The  Bar  Association’s  Board  of  Governors  has  since  appointed 
a  7-man  committee  to  study,  inter  alia,  the  availability  of  legal  counsel 
to  the  public  generally  and  to  recommend  new  ways  of  meeting  general 
needs,  including,  of  course,  those  of  low-income  groups.  N.  Y.  Times, 
May  24,  1965. 
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vited  to  join  the  effort  and  help  devise  the  strategy" ;  there  is 
growing  recognition  that  in  the  end  the  poor  must  not  only 
be  educated  to  their  legal  rights,  but  stimulated  to  assert 
them.  This  in  itself  signals  a  change  in  basic  attitudes  which 
may  be  a  major  break  in  the  imprisoning  cycle  of  poverty. 

Local  problems  and  local  community  resources  have  dic¬ 
tated  the  scope  and  method  of  each  program.  Because  of 
deficiencies  of  manpower  and  money,  or  in  the  belief  that 
limited  successes  will  breed  acceptance  of  holder  plans,  most 
have  begun  modestly  by  attacking  only  limited  facets  of 
the  legal  problems  in  the  community.  This  line  of  develop¬ 
ment  has  its  advantages,  for  it  is  still  premature  to  fix  on  a 
single  approach  or  format.  The  broader  the  experimenta¬ 
tion,  the  greater  the  likelihood  of  identifying  the  best  tech¬ 
niques  for  resolving  the  problems. 

Neighborhood  Lawyers 

The  concept  of  decentralized  legal  help  for  the  poor  is 
gaining  wide  acceptance.  The  President  of  the  National 
Legal  Aid  and  Defender  Association  has  urged  new  “struc¬ 
tural”  concepts  for  Legal  Aid  agencies.  In  particular,  he  has 
emphasized  the  need  for  branch  offices  “to  relieve  the  exces¬ 
sive  workload  on  the  main  office,  expedite  service  and  im¬ 
prove  accessability.  ”  In  various  cities  neighborhood  legal 
offices  have  been  set  up  by  Legal  Aid  or  as  part  of  a  broader 
community  program  against  poverty. 

1.  New  York  City 

In  1964,  Mobilization  for  Youth,  as  part  of  its  efforts  to 
attack  the  high  rate  of  juvenile  delinquency,  opened  an  ex¬ 
perimental  legal  assistance  office  in  New  York  City’s  lower 
East  Side,  manned  by  four  lawyers.  The  office  was  em¬ 
powered  by  the  Appellate  Division  of  the  New  York  courts, 
under  Section  280  of  the  New  York  Penal  Code,  to  give  free 
legal  services  to  those  who  could  not  pay.  It  proposed  to 
represent  poor  residents  before  welfare  agencies,  housing 
code  enforcement  agencies,  and  landlord-tenant  courts.  It 


202  1964  NLADA  Report. 
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sought,  from  the  outset,  to  integrate  its  operations  with  those 
ot  neighborhood  social  workers  and  other  persons  working 
on  poverty  and  delinquency  in  the  area. 

Where  adequate  facilities  already  exist  to  deal  with  the 
client  s  problem  for  example.  Legal  Aid  or  the  Consumer 
Frauds  Bureau  MFY  refers  him  to  that  agency,  explains  to 
the  client  the  reasons  for  its  action.^"^  The  MFY  office  checks 
on  the  progress  of  referrals  and  offers  assistance  to  the 
other  agencies  where  necessary.  Where  other  representa¬ 
tion  is  not  available  or  where  a  case  involves  an  aspect  of 
the  law  with  “pervasive  impact”  on  a  substantial  segment 
of  the  area  residents,  MFY  itself  takes  charge  of  the  litiga- 
tion.^^^ 

Last  year  MFY  provided  legal  counsel  for  a  number  of 
“rent  strikes.”  It  is  now  taking  test  cases  on  landlord- 
tenant  law  through  the  New  York  appellate  courts  involving 
(1)^  the  validity  of  a  constructive  eviction  defense  to  a  rent 
action  where  the  landlord  has  refused  to  make  necessary 
repairs;  (2)  the  tenant’s  right  to  deduct  a  pro  rata  share  of 
his  rent  for  the  landlord’s  failure  to  provide  necessary 
services;  (3)  the  tenant’s  right  to  demand  repossession  of  the 
premises  where  the  eviction  order  was  made  without  service 
of  summons. 

MFY  represents  youths  under  arrest  at  the  police  station 
and  before  arraignment,  the  point  at  which  Legal  Aid  coun¬ 
sel  is  normally  assigned.  It  has  also  handled  over  60  appeals 
from  rulings  of  the  Welfare  Department,  the  majority  of 
which  have  ended  in  out-of-court  settlements.  MFY  also  plans 
a  concerted  court  campaign  to  test  the  validity  of  certain 
eligibility  criteria  and  procedures  in  the  welfare  laws  and  of 


203  MFY  now  directly  refers  cases  which  it  does  not  intend  to  handle 
to  Legal  Aid.  The  decision  whether  to  refer  is  made  on  information 
obtained  from  social  workers. 

204  Edward  Sparer,  Counsel  for  MFY,  relates  that  winning  test 
litigation  is  not  always  as  successful  as  it  should  be.  The  local  ad¬ 
ministrators,  through  ignorance  or  sheer  habit,  often  continue  the 
invalidated  procedure  or  policy  unless  directly  challenged  in  each  case. 
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the  right  to  counsel  and  prompt  relief  in  school  suspensions. 
It  is  developing  a  “Brandeis  Brief”  approach  to  consumer 
frauds  in  the  neighborhood.^*^ 

MFY’s  legal  office  concentrates  heavily  on  direct  education 
of  the  poor  in  how  to  handle  legal  crises  and  to  avoid  need¬ 
less  recurrence.  It  relies  on  practical,  expedient  methods 
rather  than  general  theoretical  orientation  through  pamph¬ 
lets  or  lectures.^®®  The  experience  has  been  enlightening. 
Initial  cynicism  and  diffidence  among  Negroes  and  Puerto 
Ricans  was  so  great  they  would  often  refuse  to  hear  or  fol¬ 
low  legal  advice.  MFY  offered  to  make  a  lawyer  available 
to  arrested  youths  at  the  police  station,  but  the  lawyer — 
though  on-call  nights  and  weekends — was  not  widely  used : 

As  best  we  have  been  able  to  determine,  most  of 
the  persons  who  knew  of  the  program  simply 
“froze”  when  they  were  in  the  police  station. 
They  forgot  their  various  rights.  They  forgot  where 
to  call  for  a  lawyer.  They  felt  too  unsure  of  them¬ 
selves  to  argue  with — or  insist  upon  anything  with 
— the  arresting  officer  and  the  desk  sergeant. 

The  legal  services  unit  then  ordered  wallet-size  English- 
Spanish  cards,  plainly  and  simply  outlining  an  accused’s 
rights  on  arrest,  and  listing  a  phone  number  for  young  people 
to  call  for  legal  help  if  arrested.  These  cards,  MFY  believes, 


205  Increasingly,  MFY’s  chief  counsel  reports,  it  is  seeking  to  rep¬ 
resent  residents  directly  as  a  community  “store  front”  law  firm, 
rather  than  as  a  place  for  primary  contacts,  like  social  workers  and 
community  organizers,  to  make  referrals.  The  mere  presence  of 
neighborhood  lawyers  in  as  many  local  contexts  as  possible — police 
stations,  schools,  welfare  hearings — it  is  hoped,  will  deter  arbitrary 
action  by  those  who  deal  with  the  poor,  MPY’s  legal  office  is 
presently  located  on  the  5th  floor  of  its  administrative  headquarters 
in  one  of  the  poverty  target  areas. 

2®®  Sparer,  “The  Role  of  the  Welfare  Client’s  Lawyer,”  12  UCLA 
L.Rev.  336,  note  14  (1965)  ;  see  also  Grosser,  “The  Need  for  a 
Neighborhood  Legal  Service  and  the  New  York  Experience,”  HEW 
Conf.  Proc.,  p.  73. 
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will  make  the  necessary  information  readily  available  to 
arrested  youths  when  it  is  most  needed.^^^^ 

education  on  tenants’  rights  is  coordinated  with 
promotion  of  tenant  councils,  which  can  then  act  on  the 
information.  Consumer  clinics  are  organized  for  those  who 
have  been  victimized  by  sharp  commercial  practices,  or  en¬ 
tered  unknowingly  into  harsh  installment  contracts.  The 
purpose  of  these  clinics  is  to  examine  mistakes,  to  teach  how 
to  avoid  them  again,  and  to  emphasize  the  availability  of  ap¬ 
propriate  legal  action.  Two  out  of  every  five  consumer  cases 
handled  by  MFY  have  been  instituted  within  a  month  of  the 
plaintiff’s  attending  a  consumer  clinic. 

A  major  part  of  MFY’s  educational  effort  is  devoted  to  its 
nonlegal  staff  of  400  indigenous  family  aides,  gang  workers, 
vocational  guidance  counselors,  community  organizers,  recre¬ 
ation  leaders,  teachers,  and  clergymen.  They  are  taught  to 
spot  legal  problems  and  refer  the  individuals  involved  to  the 
legal  office.  Recognizing  that  social  workers,  in  the  front  lines 
of  the  poverty  war,  are  continually  advancing  through  areas 
of  potential  legal  controversy — whelping  a  client  to  fill  out  a 
welfare  eligibility  questionnaire,  counseling  on  family  trou¬ 
bles,  advising  on  housing  and  debt  problems — MFY  lawyers 
attempt  to  familiarize  them  generally  with  relevant  law  and 
procedures,  and  are  available  around  the  clock  to  counsel  on 
specific  legal  problems.^”® 

Elsewhere  in  New  York,  the  Law  Student’s  Civil  Rights 
Research  Council  maintains  a  Neighborhood  Legal  Assist- 


Sparer,  “Education  in  New  York’s  Lower  East  Side,”  HEW 
Conf.  Proc.,  p.  122. 

Ibid.  Cf.  President’s  Panel,  supra,  note  70,  p.  15: 

An  organization  serving  Puerto  Ricans  in  New  York  City 
opened  a  consumer  clinic  one  night  a  week  to  advise  people 
who  were  in  legal  trouble  over  installment  contracts.  Fliers 
were  distributed  in  the  neighborhood,  and  news  announce¬ 
ments  were  made  in  Spanish-language  newspapers  and  on 
an  early-morning  Spanish  radio  program.  Social  agencies 
were  asked  to  post  fliers.  Prom  the  start,  the  clinic  has  had 
more  clients  that  it  could  handle. 
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ance  Project  in  Harlem,  working  with  neighborhood  com¬ 
munity  groups  organized  under  Harlem  Youth  Opportunity 
Unlimited  (Haryou)  sponsorship,  the  Harlem  Domestic  Peace 
Corps,  block  and  tenant  associations.  In  the  summer  months 
when  police-resident  contacts  are  at  a  peak  and  in  neighbor¬ 
hoods  where  crime  is  up,  the  LSCRRC  students  have  under¬ 
taken  community  legal  education  programs.  Working  co¬ 
operatively  with  small  groups  of  residents,  they  have  dis¬ 
tributed  an  educational  pamphlet  on  arrest,  then  conducted 
question  and  answer  meetings  under  auspices  of  community 
organizations.  Housing  education  also  gets  priority. 
LSCRRC  tries  to  stimulate  tenant  self-help  without  arousing 
unrealistic  expectations  of  immediate  or  wide-ranging  im¬ 
provement  in  slum  conditions.^®® 

A  full-time  LSCRRC  lawyer  now  handles  selected  criminal 
cases  of  special  significance  to  Harlem  residents,  police  abuse, 
domestic  relations,  civil  commitments,  evictions  in  public  and 
private  housing,  and  proceedings  before  tenant  review  boards. 
He  prepares  complaints  to  rent  control  authorities,  counsels 
on  consumers^  problems,  and  provides  representation  in 
Small  Claims  Court  and  in  garnishment  cases.  Cases 
which  the  LSCRRC  lawyer  cannot  handle  are  referred  to 
Legal  Aid  or  private  practitioners  in  the  Harlem  area. 

^  The  anti-poverty  program  in  New  York  City  is  planning 
eight  additional  neighborhood  legal  offices  in  other  sections 
of  the  city.  Six  will  be  run  by  a  new  non-profit  corpora¬ 
tion  whose  board  of  directors  will  have  leading  attorneys  and 
law  professors.  Two  will  be  run  by  the  Legal  Aid  Society. 


Finney,  “The  Harlem  Experience,”  H.E.W.  Conf.  Proc.,  pp 

108,  110 : 

We  face  the  far  from  simple  task  of  countering  the  distorted 
view  of  the  law  and  its  administration  without  stimulating 
unrealistic  expectations. 

*  *  *  Those  people  who  have  responded  to  our  efforts  have 
not  done  so  because  we  have  convinced  them  as  yet,  to  have 
faith  in  the  system.  Rather,  by  working  in  the  community 
day  after  day,  we  have  convinced  them  of  our  sincere  faith 
in  the  system.  That  is  why  we  are  certain  that  pamphlets 
alone  would  be  inadequate. 


782-004  0-65  —6 
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Each  office  will  be  manned  by  five  lawyers ;  most  will  be  paid, 
but  some  will  be  6-montb  volunteers  from  large  New  York 
City  law  firms.  Private  lawyers  already  practicing  in  the 
neighborhoods  will  be  retained  as  co-counsel  or  consultants  in 
specific  matters.  Law  students  will  aid  the  staff  attorneys 
and  investigators  will  be  hired  from  the  neighborhoods.  Law¬ 
yers  will  be  available  at  antipoverty  centers  during  the  day 
and  in  the  evening  hours.  They  will  handle  precinct  arrests, 
juvenile  proceedings,  and  all  varieties  of  civil  cases. 

2.  Washington,  D.  C. 

In  the  District  of  Columbia,  the  United  Planning  Organi¬ 
zation,  the  community  agency  in  charge  of  the  local  war  on 
poverty,  sponsors  a  Neighborhood  Legal  Service  Project 
under  the  direction  of  an  independent  board  of  directors. 
Four  neighborhood  offices  are  now  open  in  Washington,  with 
two  more  planned  in  the  near  future.  They  are  staffed  by 
a  total  of  18  lawyers,  several  investigators,  administrative 
aides,  and  clerical  help.  The  offices  each  serve  over  30,000 
people  in  the  heart  of  poverty  target  areas.  Between  Janu¬ 
ary  1,  1965,  when  the  first  office  opened,  and  April  30,  1965, 
they  served  310  clients — 215  directly,  30  by  referrals  to  Legal 
Aid,  and  22  to  social  agencies.  Fifty  cases  have  gone  to 
court.  Ninety  of  the  cases  have  been  “walk-ins,”  85  have 
been  referred  by  UPO  or  social  agencies ;  26  have  come  as  a 
result  of  newspaper  publicity.  In  May,  the  caseload  jumped 
to  300  for  the  month. 

NLSP  offices  handle  landlord-tenant,  consumer  sales,  wel¬ 
fare  and  veterans  benefits,  adult  felonies  before  assignment 
of  counsel,  juvenile  cases  from  arrest  to  appeal,  misdemeanors 
where  no  other  counsel  is  available,  and  school  suspensions. 
The  offices  do  not  regularly  handle  domestic  relations  be¬ 
cause  of  Legal  Aid^s  long  expertise  in  this  field  (65  percent 
of  Legal  Aid’s  caseload  in  the  District  of  Columbia  is  do¬ 
mestic  relations)  and  the  heavy  burden  it  would  impose  on 
their  own  small  staffs.  NLSP  offices  will,  however,  represent 
a  defendant  where  Legal  Aid  takes  the  plaintiff’s  case. 
NLSP  uses  the  same  eligibility  formula  for  indigency  as 
Legal  Aid — $55  a  week  for  a  single  person,  $70  for  a  couple 
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and  $15  for  each  additional  dependent.  Referrals  to  Legal 
Aid  are  followed  up  to  ascertain  the  results  and,  if  possible, 
to  expedite  the  case. 

Landlord-tenant  cases  make  up  the  largest  single  share  of 
caseload  (25  percent).  The  District  of  Columbia, 
unlike  New  York,  gives  no  statutory  authorization  to  divert 
rent,  even  temporarily,  from  a  delinquent  landlord  as  a  means 
of  coercing  repairs.  “Rent  strikes”  have  failed.  The  Land¬ 
lord-Tenants  Court  will  not  admit  equitable  defenses.  A  ten¬ 
able  legal  theory  of  tenants’  rights  to  withhold  rent  until  re¬ 
pairs  are  made  is  still  being  sought.  Typical  leases  contain 
waivers  of  30-day  notice  for  termination,  transfer  of  the  land¬ 
lord’s  duties  to  repair  and  maintain  the  premises  to  the  ten¬ 
ants,  and  right  to  repossession  by  the  landlord  for  any  reason. 
NLSP  offices  are  now  helping  to  draft  legislation  to  redress 
the  imbalance  in  bargaining  position  between  tenants  and 
landlords.^  At  the  same  time,  damage  suits  have  been  brought 
for  unjustified  evictions.  Injunctions  against  retaliatory  evic¬ 
tions  are  being  sought. 

^  Consumer  cases  have  dealt  with  the  overcharges  and  defi¬ 
ciency  judgments  common  in  poorer  neighborhoods.  In  one 
typical  collection  proceeding  being  defended  by  NLSP  law¬ 
yers,  a  discontinued  model  television,  list  price  $199,  sold  for 
$398  plus  $108  carrying  charges. 

Whenever  possible,  welfare  grievances  are  negotiated  out 
of  court.  Welfare  fraud  cases,  where  the  claimant  has  not 
reported  earnings  while  on  relief,  are  defended.  A  study  of 
welfare  department  regulations  is  now  in  progress. 

A  wide  variety  of  adult  and  juvenile  criminal  cases  have 
been  handled:  a  balloon  vendor  was  acquitted  on  a  charge 
of  disorderly  conduct ;  a  convicted  youth  was  given  probation 
on  the  basis  of  a  rehabilitative  program  set  up  by  the  neigh¬ 
borhood  lawyer ;  an  alcoholic  was  permitted  to  undergo  treat¬ 
ment  during  a  continuance  of  his  unlawful  entry  case,  with  a 
nolle  prosse  if  he  successfully  completed  treatment. 

The  Neighborhood  Legal  Services  Project  hopes  to  develop 
an  education  program  by  adding  a  full-time  staff  member  to 
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prepare  materials  on  consumer  frauds,  landlord-tenant  prob¬ 
lems,  welfare  rights,  a^d  arrest,  for  distribution  to  residents 
and  for  use  in  junior  high  and  high  school  curricula. 
Twelve  to  eighteen  law  students  will  work  during  their  sum¬ 
mer  recess  in  NLSP  offices.  Others  may  assist  the  staff 
attorneys  during  the  winter. 

3.  New  Haven,  Connecticut 

In  1964,  the  New  Haven  Legal  Assistance  Association  was 
organized  under  the  Connecticut  non-stock  corporation  law. 
With  a  board  of  directors  consisting  of  Legal  Aid,  Public 
Defender,  and  bar  association  officers,  it  administers  a  neigh¬ 
borhood  lawyer  program  in  conjunction  with  Community 
Progress,  Inc.,  the  local  anti-poverty  agency,  and  coordinates 
its  activities  with  neighborhood  teams  of  social  workers,  com¬ 
munity  aides,  and  investigators.  CPI,  first  of  the  community 
action  programs  against  poverty,  sponsors  reforms  in  educa¬ 
tion,  health,  welfare,  housing,  employment,  juvenile  delin¬ 
quency,  and  treatment  of  the  aged  in  New  Haven’s  inner 
city.^^°  The  half-dozen  lawyers  of  the  Legal  Assistance  Asso¬ 
ciation  maintain  their  offices  in  neighborhood  store-fronts  and 
converted  residences.  Each  lawyer  serves  two  neighborhoods 
and  handles  both  civil  and  criminal  cases.  All  six  share  one 
investigator.  After  operating  only  a  month,  they  are  receiv¬ 
ing  a  half  dozen  new  cases  each  day.  As  a  part  of  the  legal 
assistance  program,  a  research  director  will  investigate  the 
background  and  effects  of  social  and  legal  problems  in  the 
neighborhood  and  evaluate  efforts  to  alleviate  them. 

As  in  New  York  and  Washington,  many  cases  are  referred 
to  downtown  Legal  Aid  and  Public  Defender  offices;  others 
are  handled  directly.  The  New  Haven  Legal  Aid  office  is  be¬ 
ing  strengthened  as  part  of  the  over-all  legal  services  pro¬ 
gram.  A  central  criminal  law  library  and  staff  will  be  main¬ 
tained  to  assist  Public  Defenders,  appointed  counsel,  and  the 


Parker,  “The  New  Haven  Model,”  H.E.W.  Conf.  Proc.,  p.  87. 
Initially  the  neighborhood  lawyer  was  an  integral  team  member,  re¬ 
sponsible  to  Community  Progress,  Inc.,  but  reorganization  was  found 
necessary  to  assure  his  complete  independence. 
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new  neighborhood  lawyers.^“  Yale  Law  School  students  will 
get  clinical  training  in  neighborhood  legal  offices  as  well  as  in 
Legal  Aid  and  Public  Defender  offices. 

4.  Boston 

Action  for  Boston  Community  Development,  which  was 
formed  to  plan,  finance  and  evaluate  new  approaches  to  Bos¬ 
ton’s  poverty  problems  is  pro\dding  a  unified  legal  service 
program  for  impoverished  city  residents.  Civil  legal  aid  is 
provided  by  a  Legal  Aid  lawyer  in  each  of  three  centers  pro¬ 
viding  various  services  in  low-income  areas.  In  their  first 
50  days,  the  offices  handled  91  cases.  A  fourth  office  outside 
of  the  centers  will  be  opened  in  the  fall  to  test  the  efficacy  of 
providing  legal  services  separately  from  other  kinds  of  help. 
In  administrative  form,  this  office  will  be  patterned  after  a 
private  law  firm.^^- 

A  inodel  public  defender  project,  consisting  of  a  chief  coun¬ 
sel,  eight  assistants  and  two  investigators,  is  providing  as¬ 
signed  representation  for  the  first  time  in  eight  out  of  nine 
Suffolk  County  district,  municipal,  and  juvenile  courts  serv¬ 
icing  over  800,000  people.-^^ 

211  The  National  Legal  and  Defender  Association  is  one  of  the 
sponsors  of  the  New  Haven  program. 

212  See  Wells,  “The  Boston  Neighborhood  House  Proposal,”  H.E.W. 
Conf .  Proc.,  p.  81 : 

We  envision  a  situation  where  a  man  is  arrested  for  a  crime; 
released  on  personal  recognizance  provided  by  the  bail  pro¬ 
gram;  a  defender  represents  him  in  court;  his  wife’s  medical 
problems  are  referred  to  the  multiservice  center  health  unit ; 
her  home  problems  are  attacked  by  a  caseworker  from  the 
home  guidance  program  at  the  multiservice  center ;  his  oldest 
son’s  employment  problem  is  handled  by  the  State  employ¬ 
ment  personnel  at  the  center ;  his  younger  son ’s  legal  difficul¬ 
ties  over  a  car  purchase  are  referred  to  the  legal  aid  office  in 
the  center ;  his  daughter ’s  school  problems  are  referred  to  a 
school  adjustment  counselor.  This  is  what  we  mean  by  the 
total  approach  to  one  family’s  problems. 

213  This  defender  project  is  operated  under  the  auspices  of  the 
Massachusetts  Defender’s  Committee,  a  court  supervised  agency 
designated  by  the  state  legislature  to  provide  for  the  defense  of 
indigents,  which  currently  services  Superior  Court  defendants. 
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5.  Oakland,  California 

Oakland,  California,  is  now  placing  two  lawyers  in  each  of 
two  neighborhood  centers,  along  with  a  social  worker  and 
legal  investigator  to  handle  all  classes  of  civil  cases.  The  cen¬ 
ters  will  be  operated  by  the  Legal  Aid  Society. 

6.  Other  Cities  and  Rural  Areas 

The  Office  of  Economic  Opportunity  is  presently  processing 
over  a  dozen  other  proposals  to  provide  legal  services.  St. 
Louis  has  a  tripartite  plan  of  cooperative  effort  among 
the  community  group  organizing  the  poverty  program,  the 

Since  March  1,  1965  the  defender  project  has  represented  275  district 
court  defendants. 

A  pilot  bail  project,  modelled  after  the  Vera  Foundation’s  Man¬ 
hattan  Bail  Project,  began  in  March.  Twelve  Boston  College  law 
students  participating  in  a  seminar  on  clinical  psychological  behavior 
under  the  direction  of  a  faculty  member,  interview  accused  de¬ 
fendants  in  a  cell-block  in  a  Roxbury  police  station  house.  Verifica¬ 
tion  is  by  telephone  at  the  station  house;  police  records  are  cheeked 
in  district  court  before  arraignment.  The  students’  recommenda¬ 
tions  as  to  release  are  screened  by  a  probation  officer  attached  to  the 
court  before  submission  to  the  presiding  judge.  The  project  will  soon 
expand  to  all  five  precinct  “feeders”  into  the  Roxbury  District 
Court. 

Boston  University’s  Roxbury  Defender  Project  has  also  operated 
since  December  1964  in  the  Roxbury  District  Court,  carrying  a  case 
load  of  34,000  cases  a  year.  It  utilizes  30  law  students  involved  in 
studying  advanced  criminal  trial  procedure  to  try  cases  under  an 
experienced  criminal  lawyer-faculty  member,  who  accompanies  them 
during  pretrial  investigations  as  well  as  at  the  trial.  To  date  students 
have  represented  161  defendants,  ranging  from  drunkenness  and 
nonsupport  to  assault  and  battery. 

On  March  1,  1965,  the  United  Prison  Association  of  Massachusetts 
began  a  program,  under  a  full-time  lawyer  staff  coordinator,  to 
help  inmates  in  state  penal  institutions  to  cope  with  their  legal 
problems  and  to  secure  post-conviction  hearings  in  appropriate 
cases.  Fifty-six  requests  from  inmates  have  been  processed,  ranging 
from  advice  on  divorce  to  allegations  of  fundamental  error  in  con¬ 
viction.  The  Attorney  General  of  Massachusetts,  Supreme  Judicial 
Court  of  Massachusetts,  and  the  Civil  Liberties  Union  have  referred 
many  of  these  requests.  Volunteer  attorneys  will  follow  up  on  the 
requests  for  assistance  after  an  initial  interview  by  the  coordinator. 
See  Moran,  “Legal  Services  for  the  Poor — The  Post-Conviction 
Program,”  Massachusetts  Law  Quarterly,  December  1964. 
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Bar  Association,  and  the  Legal  Aid  Society.  Legal  Aid  will 
supply  staff  members,  compensated  by  the  community  organ¬ 
ization,  for  offices  at  the  city’s  10  “Gateway  Centers.”  The 
Bar  Association  will  prepare  educational  materials  and  sup¬ 
ply  speakers  to  instruct  residents  in  their  legal  rights  and 
social  workers  in  recognizing  legal  problems.  Volunteer 
la^vyers  will  also  be  recruited  by  the  Bar  Association  to  help 
man  the  law  offices.  St.  Louis  University  Law  School  stu¬ 
dents  will  be  trained  in  legal  problems  of  urban  poverty,  and 
undertake  supervised  work  at  the  neighborhood  legal  centers 
and  in  court  under  the  direction  of  the  Legal  Aid  lawyers. 

In  Los  Angeles,  the  Youth  Opportunity  Board,  the  sponsor 
of  programs  to  fight  poverty,  proposes  to  start  a  new  corpo¬ 
ration  to  run  two  neighborhood  legal  offices.  The  board  of 
directors  will  have  representatives  of  bar  associations,  in¬ 
cluding  members  of  minority  groups,  law  schools.  Legal  Aid 
and  Public  Defender  agencies,  and  of  organizations  of  the 
poor  in  the  area  of  the  offices.  Some  indigent  cases  mil  be 
handled  by  private  attorneys  either  voluntarily  or  for  a  small 
fee.  The  marginal  indigent  will  be  referred  to  private  attor¬ 
neys  who  will  collect  part  of  the  fee  from  the  client  and  obtain 
the  balance  from  the  legal  service  corporation. 

While  most  of  the  proposals  for  neighborhood  offices  have 
been  in  urban  areas,  consideration  is  being  given  in  many 
parts  of  the  country  to  helping  persons  living  in  rural  areas, 
including  migrant  workers  and  Indians.  In  one  state,  plans 
are  being  made  to  start  a  state-wide  system  of  rural  legal 
offices.  Funds  have  already  been  provided  for  a  lawyer  in  one 
rural^  area  of  Northern  Virginia.  Several  Indian  tribes  are 
working  on  legal  programs,  in  which  attorneys  would  “ride 
circuit”  between  different  offices  on  the  reservation. 

The  potential  of  the  neighborhood  lawyer  is  great.  He  is 
uniquely  placed  to  win  the  confidence  of  the  harried  slum 
resident,  to  become  familiar  with  the  legal  and  extra-legal 
aspects  of  his  problems,  and  to  work  with  other  professionals 
to  arrive  at  a  comprehensive  solution.^^^  He  is  in  a  strategic 


21^  A  basic  design  for  the  neighborhood  law  firm  is  laid  out  by 
Cahn  and  Cahn,  “The  War  on  Poverty:  A  Civilian  Persnective  ” 
73  Yale  L.J.  1317  (1964). 
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position  to  educate  the  client  as  to  his  legal  rights  and  to 
toughen  his  resistance  to  commercial  and  governmental  ex¬ 
ploitation.  As  a  result  of  his  presence  in  the  neighborhood : 

Police  may  begin  to  act  more  circumspectly;  wel¬ 
fare  workers  may  consult  their  regulations  more 
regularly ;  credit  Companies  may  be  slower  to  repos¬ 
sess  articles  or  to  sell  them  without  affording  proper 
opportunity  for  payment ;  and  landlords  may  become 
prompter  in  making  repairs.^^^ 


Most  communities  have  attempted  to  insulate  neighborhood 
lawyers  from  any  direct  accountability  to  the  local  headquar¬ 
ters  of  the  poverty  program.  New  Haven  lawyers  are  em¬ 
ployed  by  a  corporate  entity  formed  for  the  purpose  of  pro¬ 
viding  neighborhood  legal  services  and  directed  by  a  Board 
consisting  of  representatives  of  the  Bar  Association,  public 
defender,  and  legal  aid  agencies.  Washington,  D.  C.,  has  an 
independent  board  of  directors.  Mobilization  for  Youth  has 
an  advisory  committee  of  Columbia  and  New  York  University 
law  school  faculty.^^®  In  Boston,  Oakland,  and  other  cities 
where  Legal  Aid  personnel  are  used  in  the  neighborhood 
areas,  the  lawyers  retain  their  identities  as  Legal  Aid  or 
Public  Defender  employees.  Involvement  of  the  local  bar 
association  in  the  structural  framework  of  neighborhood  legal 
centers  is  extremely  useful  in  insuring  their  independent 
character. 

Typical  neighborhood  legal  offices,  even  when  manned  by 
regular  Legal  Aid  personnel,  are  not  financed  by  Legal  Aid 


215  Id.  at  1338. 

216  The  Board  of  Directors  of  MFY  also  has  judges,  legal  aid  officers, 
and  practicing  attorneys  on  it.  See  Grosser,  supra,  note  206,  p.  79 : 

Surely  the  limits  of  rationality  must  be  strained  by  the  image 
of  a  project,  funded  heavily  by  the  city,  undertaking  the  task 
of  representing  the  legal  needs  of  the  poor  under  a  hypothesis 
which  makes  the  city  itself  the  likely  object  of  such  legal 
activity.  It  would  seem  that  such  a  dilemma  could  be  re¬ 
solved  only  by  betraying  the  interests  of  the  client  or  by 
becoming  totally  alienated  by  the  city;  yet  such  is  not  the 
case. 
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sources.  Funds  often  come  from  sources  outside  the  commu¬ 
nity  such  as  foundations  or  the  Federal  government.  As  a 
result,  these  offices  may  be  less  sensitive  to  pressures  from 
local  businessmen  or  merchant  contributors.^^^  They  can  ex¬ 
periment,  as  Boston  plans  to  do,  with  different  standards  of 
financial  eligibility  in  different  offices  and  can  venture  into 
once-forbidden  territory,  such  as  bankruptcy. 

The  long-term  financial  independence  of  the  neighborhood 
law  offices  poses  a  more  vexing  problem.  Presumably  com¬ 
munity  sources,  private  or  public,  must  eventually  take  over 
financial  support  of  the  program.  Hopefully,  by  that  time 
standards  of  service  will  be  so  established,  and  the  office  will 
be  so  fundamental  an  organ  of  community  service  that  ob¬ 
structive  local  pressures  can  be  resisted. 

Relations  with  private  lawyers  in  the  neighborhood  need 
not  be  abrasive,  as  the  experience  in  Washington  and  in  New 
York  City’s  lower  East  Side  have  shown.^^®  Local  lawyers 
should  be  consulted  during  the  formative  stages  of  the  neigh¬ 
borhood  center,  and  once  established,  can  act  as  consultants 
to  the  office.  They  constitute  a  natural  referral  service  for 
local  residents  who  can  pay  at  least  some  fee  and  who  do  not 
wish  to  leave  the  vicinity  for  legal  service. 

The  neighborhood  law  office  is  not  a  real  threat  to  the  local 
practitioners;  few  reputable  law^^ers  want  clients  who  must 
sacrifice  food  to  legal  fees.  Greater  awareness  of  legal  rights 
and  willingness  to  pursue  them  is  contagious,  and  can  spread 
from  the  submarginal  income  resident  to  his  lower  middle- 
class  neighbor,  thereby  stimulating  more  business  for  the 


See  Cahn  and  Cahn,  supra,  note  5,  p.  1349 ;  Carlin,  supra,  note 
18,  p.  429. 

218  Cahn  and  Cahn,  supra,  note  5,  p.l349.  MFY  believes  that  it 
has  increased  the  legal  business  of  private  practitioners  because  land¬ 
lords  and  sellers  in  the  area  now  find  it  necessary  to  employ  lawyers 
of  their  own  for  “routine”  evictions  and  default  judgments. 

Except  for  New  Haven,  where  the  County  Bar  Association  opposed 
opening  of  the  neighborhood  offices,  no  cities  which  have  opened  offices 
have  reported  conflict  with  area  lawyers. 
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practitioner Moreover,  an  ultimate  aim  of  ex¬ 
tended  legal  services  to  the  poor  is  a  higher  economic  level  in 
the  whole  community.  In  this  event,  the  private  lawyer  along 
with  the  rest  of  the  community  will  be  the  beneficiary. 

Group  Legal  Services 

Group  action  is  an  American  tradition.  It  can  be  a  valuable 
technique  of  self-help  for  the  poor.  Workers  in  the  same 
plant  can  organize  for  better  wages  and  improved  working 
conditions.  Tenants  in  the  same  building  can  form  councils 
to  press  for  capital  improvements  and  better  maintenance, 
using  “rent  strikes,”  where  sanctioned  by  law,  as  their  ulti¬ 
mate  weapon.^^®  Welfare  recipients  can  cast  the  spotlight  of 
publicity  on  arbitrary  actions  of  the  Welfare  Department. 
Residents  of  the  same  block  or  neighborhood  can  wage  rat 
eradication  campaigns,  petition  for  better  police  and  fire  pro¬ 
tection,  demand  street  lighting  to  prevent  night  crime,  urge 
more  playgrounds  for  their  children,  and  seek  stricter  en¬ 
forcement  of  Housing  Codes. 

One  of  the  self-defeating  characteristics  of  the  poor  is  their 
fragmentation — their  failure  to  join  with  neighbors  to  work 
for  better  living  and  working  conditions.^^^  The  anti-poverty 

The  experience  of  Philadelphia ’s  neighborhood  law  offices,  which 
charge  fees  to  the  middle-income  group,  provides  clear  evidence  that 
persons  who  have  never  used  a  lawyer  can  be  reached  by  conveniently 
locating  the  office  near  them.  Furthermore,  such  offices  often  create 
new  business  for  Lawyer  Referral  Services.  See  Abrahams,  ‘  ‘  Twenty- 
Five  Years  of  Service:  Philadelphia’s  Neighborhood  Law  Office 
Plan,”  50  A.B.A.J.  728,  729  (1964). 

See,  e.g.,  Girard  Street  Project,  supra,  note  37 : 

Every  time  the  Association  tried  to  negotiate  with  a  slum 
landlord  on  the  block  it  met  with  the  same  rebuff.  The  land¬ 
lord  declared  himself  unwilling  to  deal  with  ‘  ‘  outside  trouble¬ 
makers,”  “do  gooders  who  have  no  business  on  the  street,” 

“self  appointed  representatives,”  and  declared  over  and  over 
again  that  they  have  no  interest  in  the  Association’s  aim  to 
protect  the  houses  from  deterioration.  It  was  plain  that 
they  resented  having  to  deal  with  an  organization  which 
could  overcome  the  handicaps  placed  in  the  way  of  individual 
tenants’  lack  of  know-how,  lack  of  time  and  vulnerability 
to  retaliatory  eviction.” 

221  See  Cahn  and  Cahn,  supra,  note  5,  p.  1339 ;  see  also  the  Girard 
Street  Project,  supra,  note  37 : 

The  obstacles  she  (the  Director)  encountered  in  trying  to 
organize  a  civic  association  are  difficult  for  the  average  urban 
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effort  encourages  formation  of  constructive  self-help  groups. 
Community  organizers  are  therefore  an  integral  part  of  the 
staff  in  most  multi-service  poverty  centers.  To  be  effective, 
these  self-help  organizations  need  instruction  in  their  legal 
rights  and  duties.  They  need  house  counsel  to  represent  the 
group  entity  in  negotiating,  litigating,  or  appearing  before 
municipal  officials,  agencies,  legislature,  even  the  landlord. 

Only  a  few  established  group  legal  plans  serve  the  poor.222 
The  Hotel  Trades  Council  of  New  York  City,  for  instance, 

citizen  to  understand.  He  is  usually  a  member  of  several 
associations  which  are  an  accepted  and  common  feature  of 
his  daily  life.  He  derives  various  benefits  from  his  member¬ 
ship  and  developes  organizational  skills.  But  this  way  of 
life  does  not  extend  across  the  lines  of  poverty.  The  resi¬ 
dents  of  Girard  Street  have  had  no  such  experiences.  They 
had  not  previously  belonged  to  any  kind  of  organization. 
Although  many  of  them  are  deeply  religious,  thej'-  seldom 
attend  church.  The  men  are  employed  in  construction  and 
service  occupations  and  are  often  barred  from  membership 
in  labor  unions  by  racial  prejudice.  The  lack  of  experiences 
with  organizations  led  some  of  the  inhabitants  of  the  block 
to  doubt  that  a  group  of  individuals  could  be  effective  in 
dealing  with  problems  which  to  each  individual  seemed 
unsurmountable. 

222  See  Group  Legal  Services  Report,  supra,  note  124,  pp.  29-34. 
The  Report  cited  the  following  examples:  (1)  the  AFL-CIO  Res¬ 
taurant-Hotel  Union  and  Employees  Association  trust  fund  (1958- 
1961)  provided  legal  representation  for  workers  who  were  screened 
for  ability  to  pay,  then  referred  to  attorneys  in  Legal  Aid,  the 
Lawyer  Referral  Service,  or  special  panels  of  lawyers  set  up  by 
the  union;  (2)  a  union  of  30,000  provided  initial  free  consultation 
with  its  own  lawyer  to  members  for  individual  legal  problems;  (3) 
a  teachers’  association  of  60,000  has  a  legal  fund  to  provide  financial 
assistance  to  needy  members  to  hire  their  own  counsel,  after  pre¬ 
liminary  appraisal  of  cases  has  been  made  by  the  Association’s 
counsel;  (4)  an  employees’  association  hired  outside  counsel  to  rep¬ 
resent  members  in  criminal  cases,  and  represented  them  directly  on 
job-related  legal  problems;  (5)  a  corporation-hired  counsel  handles 
personal  legal  problems  of  employees,  including  wage  garnishments 
and  domestic  relations;  (6)  a  nonprofit  corporation  has  a  plan  to 
establish  a  fund  from  member  payments  to  defray  legal  costs  of 
members  with  an  income  below  $5,000;  (7)  a  property  owners’ 
^ociation,  for  an  annual  fee,  provides  legal  services  to  landlords 
in  eviction  actions. 

The  Army  Legal  Assistance  program  provides  counseling  by  mili¬ 
tary  lawyers  to  servicemen  and  their  families. 
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runs  legal  clinics  to  deal  with  typical  problems  encountered 
by  the  predominantly  Negro  and  Puerto  Kican  membership 
of  the  union.  The  clinics  deal  with  housing,  garnishments, 
and  consumer  and  income  tax  matters,  serving  about  4,000 
members  a  year.  Other  classes  of  cases  are  referred  to  Legal 
Aid  or  private  attorneys.  Cases  requiring  court  action  (about 
700  annually)  are  referred  to  a  lawyer-director  of  the  Neigh¬ 
borhood  Service  Councils,  who  holds  oflSce  hours  once  a 
week.^-^ 

This^  plan  is  currently  under  attack  as  constituting  un¬ 
authorized  practice  of  law.^^^  Yet,  it  should  be  possible  to 
fashion  unobjectionable  group  legal  plans,  performing 
specialized  functions  to  supplement  the  general  practice  of 
the  neighborhood  or  Legal  Aid  lawyer. 

Legal  services  obtained  through  a  group  medium  are  less 
likely  to  bear  the  stigma  of  charity.  They  are  akin  to  the 
immigrant  tradition  of  ethnic  burial  societies.  They  permit 
increasing  participation  by  the  members  in  the  legal  services. 
As  members  emerge  from  raw  poverty  into  the  lower  middle 
classes,  group  service  provides  a  transitional  device  between 
legal  aid  and  self  sufficiency,  a  distinction  that  does  not  elude 
the  recipient. 

22SN.  Y.  Times,  April  10,  p.  31.  Typical  cases:  (1)  A  maid  was 
served  with  an  evietion  notice.  When  the  union  lawyer  warned 
that  he  would  appear  in  court  to  contest  it,  the  suit  was  dismissed. 
The  lawyer  also  checked  with  the  rent  control  authorities,  found 
that  the  client  was  overcharged  and  helped  her  file  a  claim  for 
back  rent  overcharges  in  Small  Claims  Court.  (2)  A  Harlem  tenant, 
without  heat  and  hot  water  and  with  broken  windows,  was  shown 
how  to  fill  out  a  criminal  summons  and  serve  it  with  the  “cop  on 
the  beat”  instead  of  with  a  process  server;  the  repairs  were  done 
in  two  days. 

N.  Y.  Times,  May  9,  1965.  See,  generally,  discussion  pp.  98 
et  seq.  infra. 

See  also  Schwartz,  “Foreword:  Group  Legal  Services  in  Per¬ 
spective,”  12  UCLA  L.  Rev.  279,  301-305  (1965)  ;  Group  Legal 
Services  Report,  supra,  note  124,  pp.  55,  58.  The  latter  report  recom¬ 
mended  that  the  appropriate  bar  association  certify  group  legal 
services  if  (1)  the  group  is  not  organized  solely  to  provide  legal 
services;  (2)  the  group  did  not  exercise  control  over  the  attorney; 
(3)  there  were  no  kickbacks;  (4)  no  conflicts  of  interest  existed; 
(5)  advertising  of  the  plan  was  restricted  to  availability  of  the 
services,  not  the  names  of  attorneys,  and  the  identity  and  qualifica¬ 
tions  of  attorneys  were  announced  only  to  members  of  the  group. 
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Various  methods  might  be  used  to  develop  group  legal  serv¬ 
ice  to  the  poor.  In  the  beginning — where  the  group  could  not 
afford  a  retainer — a  neighborhood  lawyer  might  act  as  house 
counsel.  Mobilization  for  Youth  provides  this  service  for 
tenants’  councils  in  the  Lower  East  Side.^'*  In  other 
instances,  private  financing  may  be  found  through  a  founda¬ 
tion,  OEO,  collective  bargaining  contracts,  or  membership 
fees,  or  a  private  practitioner  may  donate  his  services.^-® 

Other  Channels  of  Legal  Assistance  to  the  Poor 

The  poverty  battle  will  not  be  won  in  the  neighborhood 
poverty  centers  alone,  or  in  tenants’  councils  and  neighbor¬ 
hood  associations.  The  poor  still  need  specialized  lawyers 
in  downtown  Legal  Aid  offices,  in  Landlord-Tenant  Courts, 
and  in  Family  Courts.  They  need  Public  Defenders  stationed 
in  the  criminal  courts  and  available  immediately  on  assign¬ 
ment  to  the  defendant.  Many  kinds  of  legal  problems — for 
example,  immigration  matters— are  too  specialized  for  even 
a  well-staffed  and  diversified  neighborhood  office.  Increased 
financial  support  will  enable  Legal  Aid  and  Public  Defenders 
to  enter  new  areas,  geographic  and  substantive,  and  to  en¬ 
gage  in  preventive  as  well  as  remedial  activities.^^ 


Mobilization  For  Youth  has  found  that  it  is  psychologically 
helpful  for  tenant  councils  to  pay  court  costs  in  rent  strikes.  It 
induces  a  greater  sense  of  involvement  and  participation  in  the  case. 

226  Group  legal  service  may  adopt  an  insurance  principle  in  spread¬ 
ing  the  risk  among  its  members,  or  decrease  the  cost  of  the  service 
itself  by  volume  efficiency.  See  Group  Legal  Services  Report,  supra, 
note  124,  pp.  17,  50,  for  a  discussion  on  the  benefits  and  difficulties  in 
adopting  an  insurance-type  approach  to  legal  services. 

See  Frankel,  supra,  note  152,  p.  463.  The  English  Legal  Aid  and 
Advice  Act  of  1949,  as  amended  in  1960,  provides  for  public  financing 
of  counsel — in  whole  or  in  part,  dependent  on  ability  to  pay — chosen 
by  the  client  from  a  panel  of  lawyers  registered  for  that  purpose. 
The  local  Law  Societies  administer  the  means  test.  See  Cheatham 
“Availability  of  Counsel,”  12  UCLA  L.  Rev.  438,  453  (1965). 

227  Since  1957  the  National  Legal  Aid  and  Defender  Association 
has  made  matching  grants  with  local  sponsors  to  finance  27  Legal 
Aid  offices.  See  the  1964  NLADA  Report,  supra,  note  139 : 

We  have  learned  that  the  small  grants  permitted  by  our 
limited  resources  have  not  always  been  adequate.  A  society 
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Every  proposal  for  neighborhood  law  offices  to  date  plans 
to  use  Legal  Aid  or  Public  Defender  Personnel  directly  or  to 
refer  many  kinds  of  cases  to  these  organizations.  To  be 
effective  programs  must  contain  a  referral  system  which 
neither  “skims  off  the  cream”  of  the  interesting  cases  for 
the  neighborhood  office,  referring  only  routine  cases  down¬ 
town,  nor  duplicates  specialized  services  in  each  office.^^® 

Provocative  suggestions  have  been  made  for  securing  legal 
rights  of  the  poor  by  still  other  methods.  Housing  and 
welfare  agencies,  serving  large  segments  of  the  poor,  might 
have  a  staff  counsel  whose  job  it  is  to  represent  their  interests 
in  the  formulation  of  administrative  policies  and  procedures. 
Public  agencies  might  routinely  inform  a  rejected  applicant 
of  his  right  to  contest  and  appeal  the  decision  and  refer  him 
directly  to  a  bar  association  panel  of  lawyers.  The  agency 
could  bear  the  cost  of  representation.^^®  It  has  also  been 
suggested  that  welfare  benefits  could  include  a  specific 
allowance  for  necessary  legal  services.  Other  experts  have 
urged  an  adaptation  to  American  public  administration  of 
the  Scandinavian  Ombudsman,  an  official  elected  by  Parlia¬ 
ment,  who  investigates  citizens’  grievances,  and  chastens 
errant  public  servants  through  publicity  or  official  channels.^®® 


that  begins  operation  with  an  unrealistic  budget  finds  it 
difficult  to  assure  adequate  future  financing.  This  is  espe¬ 
cially  true  where  the  local  community  fund  is  having  trouble 
realizing  campaign  goals  and  can  only  gradually  pick  up  the 
budget  of  a  new  agency.  Ideally,  therefore,  our  grants 
should  he  more  substantial  and  provide  support  for  a  longer 
period. 

One  such  grant  was  made  in  Hidalgo  County,  Texas,  to  begin  a 
Legal  Aid  office  to  serve  a  population  70  percent  of  which  are  un¬ 
skilled  laborers  of  Mexican  descent. 

228  See,  e.g.,  Tentative  Guidelines  for  Legal  Service  Proposals  to 
the  Office  of  Economic  Opportunity,  p.  7 :  “By  statute,  OEO  is 
permitted  to  give  grants  only  for  new  services  or  the  significant  im¬ 
provement  or  extension  of  old  ones.  ’  ’ 

229  prankel,  supra,  note  152,  p.  463. 

230  See  Davis,  ‘  ‘  The  Ombudsman  in  America :  Officers  to  Criticize 
Administrative  Action,”  109  U.  Pa.  L.  Rev.  1057  (1961).  The 
Ombudsman  can  also  recommend  free  legal  services  for  the  complain¬ 
ant  to  pursue  his  own  remedies.  In  Denmark  he  processes  over  1,000 
complaints  a  year;  15  percent  result  in  official  action  against  admin- 
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The  concept  of  a  built-in  safety  gauge  in  public  agencies  is 
not  novel.  The  newly  created  Office  of  Criminal  Justice  in 
the  Department  of  Justice  performs  such  a  function  now 
with  regard  to  the  administration  of  justice  in  the  Federal 
system.^®^  Municipal  welfare  departments  and  housing 
agencies,  no  less  than  the  Department  of  Justice,  can  respect 
and  secure  the  legitimate  interests  of  those  with  whom  they 
deal. 


Legal  Education  To  Serve  the  Poor 
1.  Educating  the  Client 

Educating  the  poor  man  in  his  legal  rights  must  be  done 
by  techniques  which  he  knows  and  accepts.  Pamphlets,  no 
matter  how  well  written,  are  seldom  read ;  abstract  lectures 
are  unattended.^®^  Wallet  cards  crisply  instructing  the  poor 


istrators.  He  has  rights  to  full  disclosure  from  any  agency  or  official 
involved  in  a  complaint. 

The  newly  created  Administrative  Conference  of  the  United  States, 
78  Stat.  615  (1964),  incorporates  some  of  the  traditional  functions 
of  an  Ombudsman,  such  as  investigation,  criticism,  and  recommenda¬ 
tion  of  changes  in  administrative  procedures.  See  Frankel,  supra, 
note  152,  p.  464,  note  36.  A  bhl  has  also  been  introduced  to  create 
a  national  C)mbudsman;  its  sponsor  points  out  that  half  a  Congress¬ 
man’s  time  is  now  spent  in  servicing  his  constituents  and  answerinc^ 
their  grievances.  ® 

231  Address  by  Director  of  the  Office  of  Criminal  Justice,  James 

Vorenberg,  Governor’s  Conference  on  Bail,  Louisville,  Kentuckv 
January  23,  1965  :  ’ 

I  see  our  task^  as  seeking  to  identify  the  fundamental  issues 
in  the  administration  of  criminal  justice  while  trying  to 
remain  dispassionate  and  objective.  In  making  proposals 
we  are  trying  to  get  facts  on  how  the  system  actually  oper¬ 
ates,  recognizing  that  there  is  often  an  enormous  gap  between 
the  principles  announced  in  judicial  decisions  and  their  ap¬ 
plication  in  actual  practice. 

232  jtqp  instance,  the  offices  of  the  U.S.  Employment  Service  in  pre¬ 
dominantly  Puerto  Rican  neighborhoods  in  New  York  City  offer 
pamphlets  discussing  the  rights  of  job  applicants  in  Spanish,  but  this 
seems  to  make  little  inroad  on  their  ignorance  or  confusion.  They 
need  translators  on  the  spot  to  explain  the  questionaire  to  them. 
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\\  horn  to  call  and  what  to  say  if  they  are  arrested  work  better 
than  didactic  brochures.  ^  One-page  handouts,  dramatizing 
legal  rights  in  familiar  situations,  like  eviction  and  repos¬ 
session,  are  more  apt  to  be  read  than  general  discussions. 

Education  should  be  integrated  into  recognized  group 
activities ;  mothers  ’  clubs,  tenants  ’  councils,  block  associa¬ 
tions.  It  must  be  action-oriented,  emphasizing  concrete  steps 
to  improve  their  situation.  Consumer  clinics  work  best  when 
built  around  the  actual  cases  of  neighbors  who  have  been 
cheated.  The  poor  accept  instruction  only  from  those  they 
trust : 

Just  being  in  the  community — in  an  immediate  neigh¬ 
borhood  of  the  poor — ^working  there  and  getting  (at 
least  occasionally)  some  results,  is  the  single  most 
important  rule  for  a  lawyer — or  anyone  else — who 
seeks  to  ‘  ‘  educate  ’  ’  the  community.  If  he  does  a  good 
job  in  the  neighborhood,  he  will  become  known. 
People  will  come  with  problems.  He  can  act  on  some 
and  educate  others.  A  force  will  be  generated  in  the 
community.  When  lawyers — or  others — prove  them¬ 
selves  to  the  community,  they  will  find  the  audience 
they  seek.^^^ 

School  children  have  the  potential  not  only  to  be  educated 
but  to  educate.  Visual  and  dramatic  presentations  in  school 
can  bring  home  a  message  expertly.  The  child  in  turn  will 
instruct  his  parents.^^^ 

The  British  have  been  uniquely  successful  with  Citizens 
Advice  Bureaus,  situated  in  churches,  stores,  town  halls, 
settlement  houses,  and  even  mobile  units.  Open  at  night,  500 
of  these  centers  cater  to  confused  or  uninformed  citizens  who 
seek  information,  advice,  or  redress  of  legal  and  other 
injustices.  Permanent  and  volunteer  personnel  staff  the 
Bureaus,  explaining  legislation,  giving  advice,  referring  com¬ 
plaints,  arranging  for  legal  and  social  help.  The  Bureaus 


Sparer,  supra,  note  207,  p.  125. 

234  This  technique  was  found  successful  in  explaining  urban  renewal 
displacements  in  Chicago  areas  slated  for  demolition. 
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have  solicitors  on  call  for  telephone  advice  and  available  in 
person  at  certain  hours.  They  publish  educational  pamphlets 
on  buying  and  renting  houses,  consumer  purchasing,  family 
affairs.  First-hand  knowledge  of  legal  problems  accumu¬ 
lated  in  the  Bureaus  led  to  significant  reforms  in  the  Rent 
Act,  to  the  Legal  Aid  and  Advice  Act,  and  to  a  national 
consmners  commission.  An  up-to-date  service  on  current 
legislation  and  administrative  rulings,  as  well  as  information 
on  other  local  facilities  providing  help,  is  circulated  to  all 
Bureaus.^^" 

2.  Educating  the  Advocate  of  the  Poor 

Lawyers  must  be  specially  trained  to  deal  effectively  and 
realistically  wdth  the  poor.  This  task  will  fall  mainly  on  the 
law  schools  which  must  be  prepared  to  reconsider  their  tra¬ 
ditional  preoccupation  with  the  world  of  corporate  finance, 
taxes,  and  property  and  to  accept  a  greater  role  in  the 
administration  of  justice.-®®  They  must  produce  competent 
criminal  lawyers  for  indigents  in  state  and  federal  courts. 
They  must  furnish  the  lawyers  to  staff  neighborhood  law 


Zucker,  “The  English  System  of  Citizens  Advice  Bureaus,” 

H.E.W.  Coni.  Proc.,  p.  111. 

2^®  See  Kaufman,  “In  Defense  of  the  Advocate,”  12  UCLA  L.  Rev. 

351,  353 : 

At  best,  the  decision  of  the  courts  and  the  act  of  Congress 
can  create  a  framework  or  a  skeleton,  but  before  that  frame¬ 
work  may  be  given  substance  or  that  skeleton  given  life,  a 
corps  of  trained  and  dedicated  trial  lawyers  must  be  available 
to  provide  the  legal  guidance  which  the  courts  and  Congress 
have  found  so  vital.  If  the  nation’s  law  schools  continue  to 
treat  criminal  law  as  the  “step-child”  course,  a  sketchily 
taught,  one-semester  subject,  and  if  criminal  lawyers  continue 
to  be  regarded  as  “step-children”  by  their  brothers  at  the 
bar,  grudgingly  tolerated  but  never  fully  accepted  as  mem¬ 
bers  of  the  family,  all  the  words  of  the  courts  and  legislatures 
will  become  but  empty  pieties,  devoid  of  practical  meaning. 
Indeed,  if  the  criminal  trial-bar  does  not  receive  an  immense 
and  immediate  transfusion  of  new  blood,  the  net  effect  of  the 
vast  increase  in  the  number  of  defendants  able  to  claim  a  con¬ 
stitutional  right  to  counsel  will  be  simply  to  spread  even  more 
thinly  the  efforts  of  the  already  overburdened  and  under¬ 
staffed  Legal  Aid  and  Public  Defender  organizations. 
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offices,  expand  central  Legal  Aid  headquarters,  and  advise 
community  groups.  They  must  be  ready  to  provide  law  stu¬ 
dents  and  faculty  to  aid  full-time  lawyers  in  serving  the  poor, 
ihey  must  assist  in  educating  nonlegal  personnel,  social 
workers  and  neighborhood  aides  in  the  legal  implications  of 
their  jobs. 

In  1961  the  Ford  Foundation  made  an  $800,000  grant  to 
the  National  Council  on  Legal  Clinics^®’^  to  “promote  law 
school  legal  clinics  and  internship  programs  in  the  administra¬ 
tion  of  justice.”  The  program  focuses  on  instructing  stu¬ 
dents  to  counsel  indigent  or  unpopular  clients,  problems  of 
urban  poverty  and  criminal  justice,  and  collaboration  with 
social  workers,  psychiatrists  and  others  working  with  the 
poor.  Under  this  four-year-old  program,  nineteen  of  the  na¬ 
tion  s  130  accredited  law  schools  have  conducted  experimental 
programs  in  these  problem  areas.  This  has  resulted  in  a  case 
book  on  professional  responsibility  of  lawyers,  and  supple¬ 
mentary  materials  stressing  legal  problems  of  the  poor  for 
regular  courses  in  criminal,  administrative,  property,  and 
domestic  relations  law. 

Student  field  work  has  been  emphasized  to  give  law  students 
a  sense  of  reality.^^®  Clinical  work  ranges  from  a  single  visit 
to  a  jail  or  mental  hospital,  to  a  three-months-long  summer 
internship  in  prosecutors’  and  legal  aid  offices,  welfare 
agencies,  state  penitentiaries,  police  stations,  juvenile  courts, 
and  even  “skid  row”  missions.  One  law  school  is  sending 
its  students  out  in  the  community  to  conduct  individual  field 
research  into  legal  problems  such  as  enforcement  of  housing 
codes  and  fair  employment  practices  law.  Fieldwork  ex- 


Representatives  of  the  American  Bar  Association,  American 
Association  of  Law  Schools,  and  the  National  Legal  Aid  and  Defender 
Association  comprise  the  National  Council  on  Legal  Clinics.  The 
material  in  this  section  is  based  upon  the  Council’s  Report  of  Novem¬ 
ber  25,  1964. 

Kaufman,  supra,  note  237,  quoting  Mr.  Justice  Clark  that  most 
law  school  graduates  have  “never  been  in  a  courtroom  nor  have  they 
seen  a  lawyer  at  work.  Unlike  their  counterparts  in  medicine,  den¬ 
tistry,  teaching,  and  business,  they  have  not  even  had  temporary 
exposure  to  the  daily  tasks  of  their  profession.” 
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perience  lias  been  tied  in  with  seminars  exploring  and 
analyzing  the  implications  of  actual  student  experience. 

Despite  the  increased  burden  on  the  faculty  and  the  added 
costs  of  such  programs,  most  of  the  participating  law  schools 
are  prepared  to  continue  under  their  own  resources  when 
the  grant  period  expires.  A  few  have  already  seen  tangible 
results  in  the  decision  of  their  graduates  to  enter  public 
service.^^® 

In  the  past  year,  several  major  law  schools — Harvard, 
Pennsylvania,  California,  Georgetown,  and  New  York  Univer¬ 
sity — have  introduced  courses  dealing  specifically  with  Law 
and  Poverty.  There  is  a  growing  awareness  among  law  school 
faculties  that  the  traditional  curriculum  may  have  ignored 
the  training  needs  not  only  of  the  few  students  who  will 
become  urban  renewal  administrators,  community  action 
lawyers,  or  advocates  of  the  poor,  but  of  the  remainder  who 
may  for  some  portion  of  their  lives  engage  in  political  or 
public  life  or  serve  as  leaders  in  community  affairs.^^® 

These  programs,  with  their  heavy  practical  emphasis,  not 
only  broaden  the  education  of  the  law  student,  but  provide 
needed  auxiliaries  for  the  war  on  poverty.  The  university- 
affiliated  legal  aid  clinic,  where  law  students  under  faculty 
supervision  give  legal  advice  and  sometimes  go  to  court  on 
behalf  of  indigent  clients,  is  an  integral  part  of  our  legal 
system  for  servicing  the  poor.  There  are  76  such  student- 
manned  operations  in  the  country — 20  handling  civil  cases, 
27  criminal,  and  29  both.  A  dozen  states  permit  supervised 


See  also  the  Harvard  Law  School ’s  summer  program  for  promis¬ 
ing  Negro  students  from  Southern  colleges  to  encourage  entering 
legal  careers.  Harvard  Alumni  Bulletin,  April  3,  1965,  p.  496. 

Ares,  “Law  School  Curriculum  Devoted  to  the  Legal  Problems 
of  Indigents,”  H.E.W.  Conf.  Proc.,  p.  181: 

[U]ntil  the  profession  finds  a  way  to  make  a  career  in 
criminal  law  an  attractive  one,  most  of  our  efforts  to  nurture 
the  first  year  student’s  interest  in  criminal  law  will  fail. 

The  author  suggests  that  traditional  Administrative  Law  courses  be 
centered  about  an  agency  serving  the  poor,  such  as  a  Welfare  De¬ 
partment  or  Housing  Agency,  and  that  a  statutory  interpretation 
course  emphasize  the  Social  Security  Law. 
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third-year  law  students  to  aid  in  the  representation  of 
mdigents  in  criminal  courts.^'^i  Student  assistants  in  neighbor¬ 
hood  law  firms  can  do  legal  research  in  particular  cases, 
interview  clients  and  witnesses,  investigate  facts,  maintain 
up-to-date  reporting  services  on  recent  developments  in  the 
law  of  poverty,  and  conduct  background  research  studies  for 
revising  legal  rules  or  legal  procedures. 

The  experience  of  these  law  students  will  in  turn  feed  hack 
and  enrich  traditional  courses  and  special  seminars ;  and 
the  knowledge  and  imagination  of  the  law  faculty  and 
the  students  will  provide  stimulation  and  new  ideas  for  the 
legal  service  programs.^^^ 

Several  experiments  on  these  lines  are  already  in  progress. 
Law  students  are  now  working  in  a  Harlem  neighborhood  law 
office.  In  Chicago,  third-year  law  students  are  preparing 
appeals  in  the  Cook  County  Public  Defender  office  and  are 
planning  a  program  of  civil  aid  for  Cook  County  jail  inmates. 
New  York  University  law  students,  under  the  supervision 
of  the  Vera  Foundation  and  the  New  York  City  Probation 
Department,  conduct  pre-arraignment  interviews  as  part  of 
a  program  to  release  defendants  without  bail.  Boston  College 
law  students  are  providing  similar  pre-hail  services  in 
Roxbury  District  Court.  Boston  University  Law  School 
students  are  engaged  in  a  pilot  defender  project  in  the  same 
court.  Student  teams  supervised  by  practicing  criminal 
lawyers  represent  persons  accused  of  misdemeanors  and 
use  their  practical  experience  in  an  advanced  course  in 
criminal  trial  preparation. 

For  five  years,  Georgetown  University  Law  Center  has 
provided  Prettyman  Fellow  graduate  lawyers  to  the  District 
of  Columbia  Courts,  especially  trained  in  criminal  procedure, 
evidence,  the  District  of  Columbia  court  system,  and  the 


See  ‘  ‘  Legal  Services  for  the  Poor,  ’  ’  Mass.  L.  Quarterly,  Dec. 
1964,  p.  320.  The  Harvard  Voluntaiy  Defenders — 18  third-  and  20 
second-year  students — made  136  district  and  municipal  court  appear¬ 
ances  last  year  on  behalf  of  defendants,  interviewed  650  defendants 
in  jail,  and  processed  post-conviction  inquiries. 

242  Cahn  and  Cahn,  supra,  note  5,  pp.  1350-1352. 
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operations  of  local  social  agencies."^^  Prettyman  Fellows 
begin  by  representing  indigents  in  misdemeanor  cases  and 
preliminary  hearings  in  felony  cases.  They  progress  to  felony 
trials,  habeas  corpus  proceedings,  and  civil  commitment  cases. 
Each  Fellow  represents  20  to  40  clients  a  year;  together  they 
represent  16  percent  of  all  indigent  felony  defendants  in  the 
District  of  Columbia.^^^ 

The  Law  Students  Civil  Rights  Research  Council,  an 
independent  organization  of  law  students  from  34  campuses, 
has  sponsored  national  conferences  on  law  and  indigency  in 
Washington  and  Detroit.  It  has  put  hundreds  of  its  members 
to  work  during  the  summer  recess  aiding  lawyers  for 
indigents  in  Northern  cities  and  civil  rights  workers  in  the 
South.  In  the  winter  term,  its  members  have  prepared 
research  papers  on  subjects  such  as  rent  laws  and  school 
segregation  for  use  by  lawyers  practicing  mth  the  poor.^^^ 

Howard  University  Law  School,  using  federal  funds,  is 
beginning  a  training  institute  for  Washington’s  neighbor¬ 
hood  lawyers.  It  will  have  sessions  on  the  problems  of  the 
poor,  criminal  law,  consumer  sales,  housing,  welfare  law,  and 
techniques  of  interviewing.  Prototype  materials  for  con- 


Projects  involving  graduate  student  interns  in  the  District  of 
Columbia  have  included  a  Manual  for  Assigned  Counsel  in  criminal 
cases  and  a  set  of  proposed  criminal  jury  instructions  for  use  by 
counsel  and  judges. 

Pye,  “The  Georgetown  Intern  Program,”  H.E.W.  Conf.  Proc., 
p.  173.  Dean  Pye  points  out  that  the  potential  of  such  graduate 
training  programs  is  limited  by  the  financial  resources  of  most  law 
schools,  by  priority  given  to  teaching  all,  not  just  a  few,  students, 
and  by  the  shortage  of  teachers  with  practical  experience  in  the 
policies  and  practices  of  local  courts  and  agencies  {id.  at  179)  : 

The  lawyer  who  has  expertise  in  the  problems  of  the  poor, 
who  has  actually  been  in  a  landlord  and  tenant  court,  who 
has  fought  out  a  contested  domestic  relations  matter,  or  who 
knows  local  process  in  a  small  claims  court  is  rarely  found  on 
a  law  faculty. 


245  Tijne  Magazine,  May  21,  1965,  p.  64. 
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ducting  s^lar  training  institutes  in  other  parts  of  the 
country  will  be  prepared.^^® 

3.  E ducating  N on-legal  Poverty  Personnel 

If  legal  help  is  to  reach  the  poor,  it  is  vital  for  social 
workers  and  community  organizers  to  spot  persons  with 
actual  and  potential  legal  problems  and  to  direct  them  to 
sources  of  legal  assistance.  Moreover,  these  people  must 
often  intervene  for  their  clients  with  police,  the  landlord,  and 
the  welfare^  inspector.^^^  To  perform  effectively,  they  need 
orientation  in  critical  areas  of  the  law. 

This  legal  training  of  lay  advocates  should  not  inject  them 
into  the  practice  of  law.  It  is  designed  simply  to  assure 
that  they  perform  their  professional  tasks  with  a  sensitivity 
to  the  legal  implications  of  the  problems  they  encounter, 
cognizant  of  where  and  when  to  get  legal  advice  for  them¬ 
selves  or  their  clients,  and  careful  to  keep  their  own  actions 
and  advice  within  bounds  that  will  not  prejudice  their  clients  ’ 
future  rights. 


246  Urgently  needed  in  this  newly  emerging  field  are  legal  clearing 
house  services  in  various  areas  of  law  affecting  the  poor;  model 
statutes,  leases,  and  sales  contracts;  and  guidebooks  to  local  agencies 
and  facilities  dealing  with  the  poor.  See,  e.g.,  the  Oakland  Economic 
Development  Council’s  proposal  to  compile  1)  a  technical  handbook 
for  attorneys  on  areas  of  the  law  affecting  the  poor;  and  2)  a  non¬ 
technical  guide  for  field  workers  to  ‘  ‘  aid  them  in  seeing  that  essential 
legal  advice  and  representation  is  obtained  in  time,  by  referral  to 
an  attorney.” 

See  Carlin,  supra,  note  18,  pp.  436-437 ;  Schwartz,  supra,  note 
223,  pp.  303-304 : 

It  may  become  not  only  possible  but  necessary  to  develop 
another  type  of  education,  controlled  by  lawyers,  whose 
products  are  recognized  formally  as  adjuncts  to  the  practice 
of  law  and  subject  to  lawyers  control,  a  subprofessional 
training. 

Trained  social  workers  as  well  as  lawyers  are  at  a  premium.  Despite 
an  annual  need  for  10,000,  they  are  graduating  at  a  rate  of  less  than 
3,000.  As  a  result  welfare  departments  and  courts  too  often  use 
inadequately  trained  personnel  for  social  worker  jobs — even  ex-real 
estate  salesmen  or  mechanics.  See  May,  supra,  note  16,  ch.  6.  The 
national  average  is  one  caseworker  with  full  professional  training  for 
every  23,000  relief  recipients. 
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This  kind  of  lay  training  may  best  be  undertaken  by  law 
schools  in  cooperation  with  other  university  facilities.  For 
instance,  poverty  personnel  who  work  in  Boston’s  multi¬ 
service  centers  will  attend  training  institutes  at  Boston  Uni¬ 
versity’s  Law-Medicine  Research  Institute.  The  same  train¬ 
ing  programs  will  be  available  to  Public  Defender  and  Legal 
Aid  personnel.  It  is  hoped  that  other  personnel  working 
with  the  poor  in  Washington  will  attend  the  Howard  Uni¬ 
versity  training  sessions  for  lawyers. 

The  legal  education  of  social  workers  presents  an  especially 
urgent  need.^^®  As  a  caseworker,  the  social  worker  may  be 
the  first  to  counsel  the  poor  person  in  legal  trouble.  As  an 
administrator  of  welfare  programs,  eligibility  interviewer  for 
free  medical  care,  counsellor  to  the  court  in  juvenile  and 
family  law  proceedings,  and  author  of  the  pre-sentence  report 
in  criminal  cases,  he  is  too  often  now  regarded  by  the  poor 


Zukerman,  ‘  ‘  Cultivating  Social  Perspective  in  the  Lawyer : 
Specific  Problems,”  H.E.W.  Conf.  Proc.,  p.  135. 

There  is  now  a  National  Conference  of  Lawyers  and  Social  Workers 
to  develop  cooperation  between  the  two  professions.  It  is  formulat¬ 
ing  mutually  acceptable  guidelines  in  adoptions,  the  rights  of  wel¬ 
fare  clients,  and  mental  health  programs.  See  also  Family  Service 
Association  of  America,  The  Lawyer  and  the  Social  Worker  (1960)  ; 
Downs,  “Providing  the  Social  Worker  with  Legal  Understanding: 
Specific  Need,”  H.E.W.  Conf.  Proc.,  pp.  140,  145: 

It  is  extremely  naive  to  believe  that  a  social  worker  can 
ever  attack  problems  of  housing,  of  wages,  of  divorce,  of 
criminal  law,  of  consumer  rights,  in  ignorance  of  the  laws 
which  operate  in  these  fields.  The  result  will  only  be  defeat, 
discouragement,  and  despair.  *  ♦  ♦  Legal  knowledge  and 
understanding  is  essential  because,  in  many  respects,  the 
law’s  legal  procedures  help  to  sustain  the  very  condition 
which  the  social-action-oriented  social  worker  is  trying  to 
change. 

See  also  remarks  of  Whitney  Young,  the  Director  of  the  National 
Urban  League,  Wash.  Post,  May  25,  1965,  p.  A-8:  “The  social 
worker  has  an  obligation  to  support  the  idea  of  a  rent  strike  or  a 
picket  line  if  his  client’s  family  is  paying  for  heat  and  not  getting 
it  or  living  among  rats  and  roaches  and  fflth.  ” 
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man  as  an  antagonist.^^®  To  counter  these  prejudices,  the 
University  of  Michigan  Institute  of  Continuing  Legal  Educa¬ 
tion  runs  a  seminar  on  “Legal  Aspects  of  Social  Work”  for 
social  workers.^®®  Such  etforts  must  spread  if  cooperation 
in  the  neighborhood  between  the  lawyer  and  the  social  worker 
is  to  be  fully  productive. 

The  Organized  JBar  and  Legal  Services  to  the  Poor 

The  organized  Bar  has  historically  recognized  the  need  to 
conceive  and  administer  legal  assistance  programs  for  the 
poor,  principally  in  the  form  of  Legal  Aid  and  Referral 
Services.  In  1965,  it  has  acknowledged  that  the  war  on 
poverty  requires  greatly  expanded  legal  services  for  the  poor. 
Active  participation  of  the  Bar  in  these  new  ventures  will 
provide  the  surest  guarantee  that  representation  of  the  poor 
will  be  in  keeping  with  the  long  and  valued  tradition  of  lawyer 
independence  and  loyalty  to  the  client.^®^ 

New  legal  programs  for  the  poor  should  recognize  the  legiti¬ 
mate  economic  interests  of  the  practicing  Bar.  No  program 
should  he  so  framed  as  to  compel  the  Bar  to  compete  for 
paying  clients  against  publicly  subsidized  practitioners.  The 
program  should  not  lower  professional  standards.  These 

249  <  <  child ’s  only  hope  that  the  truth  will  he  brought  out  when 
he  is  before  the  juvenile  court  rests  on  the  court  worker,  the  social 
worker.  Indeed,  he  is  as  much  at  the  mercy  of  the  whim  of  the 
social  worker  as  an  Aztec  maiden  before  the  high  priest.”  Shapiro, 
“Specific  Technique  for  Providing  Social  Workers  with  Legal 
Perspective,”  H.E.W.  Conf.  Proc.,  p.  150. 

Even  before  the  advent  of  the  poverty  program,  in  many  cities, 
lawyers  and  social  workers  had  been  working  cooperatively  through 
joint  counseling  panels  in  marital  cases  (Hartford,  Conn.) ;  concilia¬ 
tion  court  referrals  (Los  Angeles)  ;  and  adoption  cases  (Cleveland). 
The  American  Bar  Association  has  established  a  Section  on  Family 
Law  to  incorporate  study  of  the  broader  social  implications  of  domes¬ 
tic  and  juvenile  law  and  to  encourage  cooperative  action.  Many 
law  schools  (for  example,  Rutgers  University),  have  joint  faculty 
members  with  Social  Study  Schools  to  lecture  both  student  bodies 
on  mutual  problems.  The  Lawyer  and  the  Social  Worker,  supra, 
note  249. 

251  See  Frankel,  supra,  note  152,  pp.  461-464 ;  McCalpin,  supra, 
note  201. 
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fundamental  conditions,  however,  do  not  require  that  legal 
assistance  programs  be  frozen  in  existing  forms. 

1.  Stamdards  of  Indigency 

Poverty  programs  are  for  the  poor.  Free  legal  services 
programs  must  reserve  their  resources  for  this  group.  In 
the  past,  local  Legal  Aid  Boards  have  set  indigency  standards 
in  civil  matters.  These  vary  widely  from  city  to  city.  People 
rejected  by  Legal  Aid  have  had  to  turn  elsewhere  for  aid  or 
have  gone  without  legal  services  altogether.  '\^Tlen  this  has 
happened,  private  lawyers  have  not  benefited,  and  the  poor 
have  been  the  losers.  On  the  criminal  side,  judges  most  often 
determine  eligibility.  Critics  have  argued  that  qualifying 
standards  generally,  both  for  civil  and  criminal  cases,  have 
been  too  strict. 

It  has  been  suggested  that  various  factors,  such  as  debts, 
recent  illness  and  unemployment,  should  be  considered.  This 
approach  would  lead  to  wider  coverage  than  rigid  eligibility 
schedules  based  solely  on  income  and  number  of  dependents. 
Some  Legal  Aid  offices  have  already  moved  in  this  direction. 

To  date  no  workable  system  of  lawyer  subsidies  or  legal 
insurance  has  yet  been  devised  whereby  a  marginal  client  may 
pay  a  portion  of  his  legal  fees  with  the  rest  to  be  made  up 
from  other  sources.  The  Criminal  Justice  Act  has  taken  a 
first  step  in  affording  counsel  and  allied  services  to  all  those 
accused  of  crime  in  federal  courts  who  are  “financially  unable 
to  obtain  an  adequate  defense”  and  to  secure  their  contribu¬ 
tion  to  total  costs  whenever  possible.  Such  steps  should  be 
taken  in  the  civil  area  as  well. 

Almost  inevitably  there  will  be  further  experimentation 
vfith  differing  standards  and  formulas  until  a  system  is  ar¬ 
rived  at  which  equitably  meets  the  needs  of  the  particular 
community.  The  Bar  should  actively  participate  and  advise 
in  these  experiments. 

2.  Relationships  to  Bar  Associations 

New  legal  programs  for  the  poor  may  take  many  forms, 
have  many  different  sponsors,  and  enjoy  different  relation- 
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organized  Bar.  It  is  a  hopeful  sign  that  Legal 
Aid  Agencies  and  Referral  Services  no  longer  must  stand 
alone  m  dispensing  legal  aid  to  the  poor.  Individual  lawyers, 
established  law  firms,  law  schools,  social  service  agencies, 
and  voluntary  groups  of  lawyers  have  for  many  years  pro¬ 
vided  free,  ad  hoc  legal  service  to  needy  cases.  Today  other 
institutions  and  organizations  are  beginning  to  provide  law¬ 
yers  on  a  more  extensive  scale  to  serve  the  poor.  Inevitably, 
the  organized  Bar  will  be  called  upon  to  co-sponsor  or  direct 
many  of  these  new  efforts. 

So  long  as  traditional  ethical  standards  of  the  profession 
are  upheld,  the  competition  in  providing  effective  legal  service 
between  programs  operated  by  bar  associations  and  other 
plans  is  a  healthy  influence,  from  which  the  poor  can  profit 
immeasurably.  Fortunately,  this  fact  has  been  recognized 
by  bar  leaders.  President  Powell  of  the  American  Bar  As¬ 
sociation  has  said  that  “[T]he  organized  Bar  must  explore 
broadly,  and  with  an  open  mind,  the  possibility  of  other 
solutions  than  those  already  existing  to  serve  the  poor.”^®^ 
It  is  such  open-mindedness  to  new  ideas  which  will  be  essential 
if  fully  effective  legal  services  for  the  poor  are  to  be  de¬ 
veloped. 


Legal  Ethics 

Lawyers  developing  new  or  extended  legal  services  to  the 
poor  must  give  careful  consideration  to  a  number  of  questions 
which  organization  and  operations  may  raise  under  the 
Canons  of  Ethics.  The  key  canons  are  those  relating  to 
solicitation  and  stirring  up  litigation  (Canons  27,  28),^®^  to 


252  51  A.B.A.J.  3,  20  (1965).  Congress  emphasized  in  enacting  the 
community  action  provisions  of  the  Economic  Opportunity  Act  of 
1964  that  “the  range  of  programs  and  projects  that  may  be  undertaken 
by  a  community  is  limited  only  by  the  needs  of  the  area  and  the 
ingenuity  of  its  leaders  in  developing  practical  and  promising  ideas.  ’  ’ 
Sen.  Rep.  No.  1218,  supra,  note  2,  p.  19. 

253  Canon  27  of  the  Canons  of  Professional  Ethics  of  the  American 
Bar  Association  reads  in  part: 

It  is  unprofessional  to  solicit  professional  employment  by 
circulars,  advertisements,  through  touters  or  by  personal 
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lay  intermediaries  (Canon  35),^®^  to  the  confidentiality  of  the 
attorney-client  relationship  (Canon  37)^®“  and  to  the  unau¬ 
thorized  practice  of  law  (Canon  47).^®® 


communications  or  interviews  not  warranted  by  personal 
relations  *  *  *. 

Canon  28  reads  in  part: 

It  is  unprofessional  for  a  lawyer  to  volunteer  advice  to  bring 
a  lawsuit.  It  is  disreputable  *  *  *  to  breed  litigation  by 
seeking  out  those  with  claims  for  personal  injuries  or  those 
having  any  other  grounds  of  action  in  order  to  secure  them 
as  clients  or  to  employ  agents  or  runners  for  like  purposes. 

Canon  35  reads  in  part : 

The  professional  services  of  a  lawyer  should  not  be  con¬ 
trolled  or  exploited  by  any  law  agency,  personal  or  cor¬ 
porate,  which  intervenes  between  client  and  lawyer.  *  *  * 

He  should  avoid  all  relations  which  direct  the  performance 
of  his  duties  by  or  in  the  interest  of  such  intermediary.  *  *  * 
Charitable  societies  rendering  aid  to  the  indigent  are  not 
deemed  such  intermediaries.  *  *  ♦  A  lawyer  may  accept 
employment  from  any  organization,  such  as  an  association, 
club,  or  a  trade  organization,  to  render  legal  services  in  any 
matter  in  which  the  organization,  as  an  entity,  is  interested, 
but  this  employment  should  not  include  the  rendering  of 
legal  services  to  the  members  of  such  an  organization  in 
respect  to  their  individual  affairs. 

See  Opinions  of  the  New  York  City  Grievance  Committee,  134  B-58, 
B-185  (tenants’  associations  are  included  within  the  scope  of  Canon 
35).  See  also  Drinker,  Legal  Ethics,  pp.  162,  167  (1953) ;  Hostetler, 
“Law  Governing  the  Practice  of  Law  by  Lay  Intermediaries,” 
H.E.W.  Conf.  Proe.,  p.  94. 

255  Canon  37  reads,  in  part : 

It  is  the  duty  of  a  lawyer  to  preserve  his  client’s  confidences. 

This  duty  outlasts  the  lawyer’s  employment,  and  extends  as 
well  to  his  employees ;  and  neither  of  them  should  accept  em¬ 
ployment  which  involves  or  may  involve  the  disclosure  or  use 
of  these  confidences,  either  for  the  private  advantage  of  the 
lawyer  or  his  employees  or  to  the  disadvantage  of  the  client, 
without  his  knowledge  and  consent,  and  even  though  there 
are  other  available  sources  of  such  information  *  ♦  *. 

25«  Canon  47  reads,  in  part : 

No  lawyer  shall  permit  his  professional  services  or  his  name, 
to  be  used  in  aid  of,  or  to  make  possible,  the  unauthorized 
practice  of  law  by  any  lay  agency,  personal  or  corporate. 
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A  neighborhood  lawyer  may  desire,  as  part  of  a  community 
action  education  program,  to  give  lectures  to  indigenous 
groups  on  their  legal  rights  and  on  the  availability  of  free 
egal  services ;  to  advise  individuals  in  such  meetings  to  en¬ 
gage  in  litigation  concerning  welfare,  landlord-tenant,  and 
other  problems  affecting  them ;  to  encourage  them  to  organize 
block  clubs,  cooperatives,  or  other  groups  which  may  later 
take  legal  actions  against  various  abuses.  He  may  go  further 
and  invite  them  to  use  his  service  in  such  litigation.  He  may 
also  wish  to  utilize  the  closer  community  contacts  of  other 
personnel  of  the  poverty  program  such  as  social  workers  and 
community  organizers  hired  from  among  the  poor  themselves ; 
he  may  desire  to  educate  them  to  spot  real  or  potential  legal 
difficulty  and  to  bring  the  person  affected  to  him  for  counsel. 

These  and  similar  examples  raise  fundamental  questions 
whether  program  lawyers  are  soliciting  and  stirring  up  liti¬ 
gation  within  the  meaning  of  the  prohibitions  of  Canons  27 
and  28.^®^  These  canons  have  historically  barred  such  activity 
when  personal  gain  for  the  lawyer  is  involved.  But  there 
is  no  real  competition  among  lawyers  serving  the  indigent. 
Neighborhood  lawyers  will  be  on  salary.  They  will  have 
nothing  to  gain  personally  from  seeking  out  potential 
clients.^^®  Moreover,  the  poor  need  professional  aid  to  iden¬ 
tify  their  legal  problems  and  to  direct  them  to  sources  of  help. 
Legal  Aid  and  Bar  organizations  have  on  occasion  engaged 
in  various  activities  to  publicize  the  availability  of  free  legal 
service  to  the  poor. 

The  Supreme  Court  has  dealt  with  the  issues  of  solicitation 
and  stirring  up  litigation  twice  in  recent  years  in  decisions 
which  suggest  that  vigorous  education  and  referral  activities 
by  neighborhood  legal  groups  may  receive  sympathetic  treat- 


See  Frankel,  supra,  note  152,  p.  463.  “Programs  of  consumer 
and  slum  tenant  education  may  generate  ‘legal  business,’  to  be 
sure,  but  this  is  a  world  away  from  the  evils  against  which  the  relevant 
canons  were  drawn.”  See  also  American  Bar  News,  January  15,  1965, 

p.  4. 

2®®  See  NAACP  v.  Button,  371  U.S.  415,  in  which  the  Court  stated 
that  Canon  28  is  aimed  “chiefly  at  those  who  urge  recourse  to  the 
courts  for  private  gain,  seeking  no  public  interest.” 
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merit.  In  NAACP  v.  Button,  371  U.S.  415  (1963),  the  Supreme 
Court  rejected  contentions  that  unprofessional  solicitation 
was  involved  where  la\vyers,  hired  by  a  group  on  a  per 
diem  basis,  addressed  local  meetings,  encouraged  parents  to 
begin  school  segregation  suits,  and  offered  to  represent  them 
in  such  suits. In  Brotherhood  of  Raikvay  Trainmen  v. 
Virginia,  377  U.S.  1  (1964),  the  Court  reached  the  same 
result  where  a  union  sent  representatives  to  visit  injured 
workers,  advised  them  not  to  settle  with  company  claims 
agents,  and  referred  them  to  union-selected  lawyers  for  rep¬ 
resentation  in  suits  involving  the  Federal  Employees  Liability 
Act. 

In  the  NAACP  case,  the  court  stressed  the  lack  of  economic 
competition  among  lawyers  for  civil  rights  litigation : 

Lawsuits  affecting  racial  discrimination,  at  least  in 
Virginia,  are  neither  very  profitable  nor  very  popu¬ 
lar.  They  are  not  an  object  of  general  competition 
among  Virginia  lawyers ;  the  problem  is  rather  one 
of  an  apparent  dearth  of  lawyers  willing  to  under¬ 
take  such  litigation.^®*^ 

The  BRT  case,  however,  involved  injury  suits  on  contingent 
fees,  an  area  of  considerable  competiton  among  lawyers. 


259  Virginia  statute  in  the  Button  case  defined  solicitation 
to  cover  “an  individual  or  organization  which  retains  a  lawyer 
in  connection  with  an  action  in  which  it  is  not  a  party  and  in  which 
it  has  no  pecuniary  right  of  liability.”  See  Id.  at  423. 

260  j^aACP  V.  Button,  supra,  371  U.S.  at  443 ;  See  also  id.  at  441 : 

‘  ‘  For  a  lawyer  to  attempt  to  reap  gain  by  urging  another  to 
engage  in  private  litigation  seems  to  be  the  import  of  Canon 
28.” 

The  Court  cited  in  notes  19  and  26,  In  re  Ades,  6  F.  Supp.  467  (D. 
Md.  1934)  (lawyers  voluntarily  offered  services  to  potential  litigants 
where  “important  issues”  were  at  stake)  ;  Gunnels  v.  Atlantic  Bar 
Assoc.,  191  Ga.  366,  12  S.E.  2d  602  (local  bar  association  publicly 
offered  to  represent  usury  victims)  ;  Opinion  148,  Committee  on  Pro¬ 
fessional  Ethics  and  Grievances,  American  Bar  Association  (1935) 
(Liberty  League  Lawyers  Committee  offered  free  counsel  to  those 
who  could  not  pay  and  believed  their  constitutional  rights  were  in¬ 
fringed  by  New  Deal  legislation). 
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Nevertheless,  the  Court  held  that  the  union  members’  desire 
0  lollow  the  guidance  of  their  leaders  in  choosing  comtDetent 
lawyers  was  justified : 

Here^  what  Virginia  has  sought  to  halt  is  not  a  com¬ 
mercialization  of  the  legal  profession  which  might 
threaten  the  moral  and  ethical  fabric  of  the  admin¬ 
istration  of  justice.  It  is  not  “ambulance  chasing.” 

The  railroad  workers,  by  recommending  competent 
lawyers  to  each  other,  obviously  are  not  themselves 
engaging  in  the  practice  of  law,  nor  are  they  or  their 
lawyers  whom  they  select  parties  to  any  soliciting  of 
business.^®^ 


These  cases  affirm  basic  constitutional  guarantees  to 
groups  desiring  to  provide  legal  services.  It  does  not  follow, 
however,  that  all  practices  which  are  not  constitutionally 


BRT  V.  Virginia,  supra,  377  U.S.  at  6. 
“The  Case  for  B.R.T.”  12  UCLA  L.  Rev.  323 


See  generally  Bodle, 


The^  basis  for  both  the  Button  and  BRT  decisions  is  the  rec¬ 
ognition  of  the  need  for  competent  and  reliable  attorneys; 
a  need  which,  by  and  large,  the  Bar  has  either  ignored  or 
not  satisfactorily  fulfilled.  Neither  the  hat-pin  method  of 
selecting  an  attorney  from  the  classified  pages  of  a  phone 
book,  nor  the  referral  system  provided  by  the  lawyer’s 
referral  services,  meet  the  exigency  of  those  in  legal  difficulty 
for  a  lawyer  in  whose  integrity,  interest,  and  competence 
they  can  impose  trust  and  confidence.  No  corporation  would 
select  an  attorney  by  either  of  these  devices,  and  there  is 
no  reason  to  believe  that  ordinary  citizens  are  willing  to  do 
so.  The  Bar’s  preoccupation  with  the  problems  of  solicita¬ 
tion  and  channeling  from  a  purely  intraprofessional  view¬ 
point  has  served  in  many  instances  to  obfuscate  the  real  needs 
of  people  for  adequate  legal  representation.  Nor  can  the 
Bar’s  indifference  to  the  inequality  in  bargaining  power 
between  the  claims  adjustor  or  claims  agent  of  the  self- 
insured  railroad  or  insurance  carrier  and  the  injured  claim¬ 
ant  be  glossed  over.  There  can  be  no  equality  before  the 
law  unless  there  is  an  equality  of  access  to  skilled,  competent 
advice  by  all  who  are  in  need  of  legal  assistance. 


Cf.  Simpson,  “Group  Legal  Services;  The  Case  for  Caution,”  12 
UCLA  L.  Rev.  327 ;  Group  Legal  Services  Report,  supra,  note  124, 
pp.  39-42. 
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protected  should  be  automatically  considered  unethical. 
Accordingly,  even  if  the  NAACP  and  BRT  cases  are  not 
deemed  applicable  to  certain  neighborhood  lawyer  practices, 
the  question  remains  whether  such  practices  should  be 
banned.  This  question  should  he  approached  with  practical 
recognition  of  the  fact  that  the  poor  badly  need  education 
concerning  their  legal  rights  and  that  getting  legal  service 
to  them  is  a  formidable  task. 

Further  problems  may  be  posed  for  the  neighborhood 
lav’yer  by  Canon  35  which  forbids  him  from  becoming  an 
employee  of  any  organization  (a  ‘‘lay  intermediary”)  which 
intervenes  between  him  and  his  clients ;  or  which  in  any  way 
compromises  his  loyalty  to  the  client.  Bar  committees  admin¬ 
istering  the  canons  have  interpreted  this  to  mean  that  he 
cannot  be  hired  by  a  company  to  serve  company  employees  in 
their  legal  difficulties,  by  a  motorists’  club  to  give  legal  sei^dce 
to  its  members,  or  by  a  union  to  counsel  members.  He  can, 
however,  represent  any  such  club  or  association  directly  as 
an  entity  in  matters  of  common  interest  to  the  members. 
Thus,  the  lawyer  might  become  house  counsel  to  a  tenants’ 
council  or  a  block  association,  instructing  its  members  in 
how  to  enforce  their  rights  and  representing  their  combined 
interest  before  city  and  state  governments  or  before  a  common 
landlord.^®^ 

In  the  Supreme  Court  cases,  the  NAACP  and  the  BRT 
were  held  not  to  be  “lay  intermediaries”  between  the  lawyers 
and  the  member  litigants  on  tbe  ground  that  the  First  Amend¬ 
ment  protects  the  right  of  social  minorities  or  economically 
disadvantaged  groups  to  join  forces  to  protect  their  legal 
rights — by  litigation  if  necessary.  In  NAACP,  the  Court  said : 

The  NAACP  is  not  a  conventional  political  party  but 
the  litigation  it  assists,  while  serving  to  vindicate 
the  legal  rights  of  the  American  Negro  community, 
at  the  same  time  and  perhaps  more  importantly, 
makes  possible  the  distinctive  contribution  of  a 
minority  group  to  the  ideas  and  beliefs  of  our  society. 


See  Drinker,  supra,  note  254,  pp,  159-169. 
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For  such  a  group,  association  for  litigation  may  be 
the  most  effective  form  of  political  association.^o^ 

And  in  BRT : 

La^en  cannot  be  expected  to  know  how  to  protect 
their  rights  when  dealing  with  practical  and  care- 
tully  counselled  adversaries  and  for  them  to  associate 
ogether  to  preserve  and  enforce  rights  granted  them 
under  federal  laws  cannot  be  condemned  as  a  threat 
to  legal  ethics. 


In  both  cases,  however,  the  Court  was  careful  to  point 
out  that  the  lawyer  was  accorded  complete  independence  in 
handling  his  clients  ’  cases ;  the  hiring  organization  did  not 
attempt  in  any  way  to  interfere  with  or  direct  the  course  of 
litigation.  Nor  was  there  any  conflict  between  the  group 
interest  and  that  of  its  litigating  members,  nor  any  chance 
of  profit  by  the  group  at  the  expense  of  the  members.^^^ 

These  Supreme  Court  decisions  suggest  the  propriety  of 
carefully  drawn  arrangements  by  independent  organizations 
to  render  legal  services  to  the  poor.  Beyond  this  authority. 
Canon  35  specifically  excludes  from  its  prohibitions  “chari¬ 
table  societies  rendering  aid  to  the  indigent.”  Legal  Aid 
and  Defender  agencies  have  never  been  considered  a  pro- 


263  371  U.S.  415,  431. 

264  377  U.S.  1,  7. 

^^^NAACP  V.  Button,  supra,  371  U.S.  at  443.  The  Court  also 
pointed  out  {id.  at  441)  : 

Objection  to  the  intervention  of  a  lay  intermediary  who  may 
control  litigation  or  otherwise  interfere  with  the  rendering 
of  legal  services  in  a  confidential  relationship  also  derives 
from  the  element  of  pecuniary  gain. 

But  see  the  dissent  of  Mr.  Justice  Harlan,  371  U.S.  at  462,  pointing 
out  the  potential  conflicts  in  litigation  strategy  between  the  NAACP 
and  a  member  litigant.  The  NAACP  made  certain  requirements 
before  subsidizing  suits  by  its  members,  i.e.,  that  the  aim  be  in¬ 
tegrated  schools,  not  “separate  but  equal”  ones. 
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liibited  form  of  lay  intermediary  organization.-®**  Corpora¬ 
tions  formed  for  the  sole  purpose  of  xiroviding  legal  assist¬ 
ance,  such  as  the  New  Haven  Legal  Assistance  Association, 
would  seem  plainly  within  the  exception.  It  can  also  apply 
to  legal  services  which  are  part  of  a  larger  organization 
offering  other,  non-legal  services,  so  long  as  lawyer  inde¬ 
pendence  is  assured.-®^ 

A  further  ethical  probletn  may  involve  the  “unauthorized 
practice  of  law”  ban  of  Canon  47,  which  forbids  the  practice 
of  law  by  non-lawyers.  This  canon  has  been  interpreted  by 
some  bar  associations  to  apply  to  groups  which  arrange  for 
legal  services  for  their  members ;  the  group  is  said  to  be  en¬ 
gaging  in  the  unauthorized  practice  of  law  and  the  laA\7'er  to 
he  abetting  the  unlavfful  practice.  The  Supreme  Court  spe¬ 
cifically  rejected  this  contention,  in  the  NAACP  and  BET 
cases  in  finding  the  group  did  not  constitute  an  objection¬ 
able  lay  intermediary.-®®  It  is  reasonable  to  assume  that 


In  Azarello  v.  The  Legal  Aid  Society  of  Cleveland  (Court  of 
Common  Pleas,  Cuyahoga  County,  Ohio,  Case  No.  736-324  (1962), 
affirmed,  185  N.E.  2d  566)  the  Court  held  that  Legal  Aid  did  not 
interfere  with  tlve  relationship  between  lawyer  and  client  and  was 
not  organized  for  the  economic  benefit  of  members. 

-®'^  Several  charitable  associations  rendering  a  wide  variety  of  non- 
legal  services,  as  well,  presently  give  legal  aid  to  indigents  with  the 
active  and  affirmative  support  of  the  local  bar  associations — e.g., 
the  Legal  Aid  Bureau  of  the  United  Charities,  Chicago;  the  Legal 
Aid  Department  of  Jewish  Family  and  Community  Service,  Chicago; 
the  Legal  Aid  Department  of  Family  Service  of  St.  Paul,  Minn.  • 
the  Legal  Aid  Bureau  of  Family  Service  Society  of  Richmond,  Va. 

268  See  371  U.S.  415,  443 ;  377  U.S.  1,  6. 

The  New  York  County  Lawyers  Association  has  charged  that  the 
Hotel  Trades  Council  has  engaged  in  unlawful  practice  of  law 
under  Canon  35  by  employing  a  lawyer  to  conduct  free  legal  aid 
clinics  for  union  members.  Section  280  of  the  New  York  Penal  Code 
forbids  any  corporation,  except  charitable  societies  rendering  aid 
to  the  indigent,  from  furnishing  attorneys  or  coumsel  or  rendering 
legal  services  of  anj'  kind.  The  Council  foinnerly  had  hired  a  pri¬ 
vate  law  firm  to  send  lawyers  to  the  clinics,  but  had  been  subjected 
to  similar  charges.  The  counsel  for  the  Hotel  Trades  Council  said, 
“We  welcome  the  cooperation  of  the  bar  associations  in  working  out 
a  plan  for  furnishing  legal  counsel  to  our  members,  within  the 
guidelines  of  the  Supreme  Court’s  decision.”  “Union  Attacked  on 
Legal  Ethics,”  N.  Y.  Times,  May  9,  1965. 
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other  legal  service  programs  will  be  similarly  immune  from 
attack  under  this  canon,  if  they  too  do  not  run  afoul  of  the 
lay  intermediary  ban. 

The  Office  of  Economic  Opportunity  requires  that  some 
members  of  the  hoard  of  directors  of  legal  programs  it 
finances  be  persons  residing  in  the  areas  served ;  inevitably 
this  means  some  non-lawyers  on  the  governing  boards.  This 
should  raise  no  new  problems,  however,  in  view  of  the 
presence  of 'non-lawyers  on  the  boards  of  many  Legal  Aid 
agencies. 

A  different  question  of  unauthorized  practice  of  law  may 
arise  through  the  activities  of  social  workers  or  neighbor¬ 
hood  community  organizers  should  they  begin  to  give  clients 
what  is  essentially  legal  advice.^®®  Existing  neighborhood 
programs,  however,  affirmatively  work  to  minimize  this  risk. 
Recognizing  a  legal  problem,  these  workers  are  instructed  to 
refer  the  matter  to  the  neighborhood  lawyers.  Indeed,  this  is 
one  of  the  primary  purposes  of  the  neighborhood  law  offices. 

Canon  37,  relating  to  the  lawyer’s  obligation  to  hold  all 
communications  of  the  client  in  confidence,  may  pose  more 
difficult  ethical  questions  for  lawyers  working  in  neigh¬ 
borhood  services.  It  is  every  bit  as  important  to  protect  the 
confidences  of  the  poor  as  those  of  a  paying  client.  The  prob¬ 
lems  will  be  especially  acute  when  the  legal  service  is  one 
component  of  a  larger  community  acting  program,  as  for 
example  in  New  York  and  Boston,  and  where  regular  com¬ 
munication  occurs  or  is  encouraged  between  the  lawj^ers  and 
other  professionals  and  workers  in  the  program. 

Record  keeping  by  the  parent  organization  offers  a  typical 
instance.  If  a  program  is  to  evaluate  its  effect  on  individuals, 
neighborhoods  and  institutions  over  a  period  of  years,  it 
must  keep  accurate  records  of  aU  program  activity,  including 
legal  services.  Private  sponsors  as  well  as  the  government 
often  insist  on  records  and  evaluation  as  a  condition  of  grant¬ 
ing  money.  But  some  lawyers  see  a  technical  breach  of  con- 


269  q'jig  New  York  County  Lawyers  Association  is  also  attackin'? 
the  Hotel  Trades  Council’s  legal  clinics  because  non-legal  “paid 
coordinators”  at  a  neighborhood  service  center  in  Harlem,  Brooklyn, 
and  the  Bronx  give  advice  on  housing  regulations,  wage  attachments, 
and  other  legal  matters,  Ihid. 
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fidence  in  identifying  even  the  name  of  a  client  for  central 
records,  much  less  background  details  of  the  case.  New  pro¬ 
cedures,  such  as  coding  of  records,  need  to  be  developed  where¬ 
by  this  confrontation  can  be  resolved  to  the  satisfaction  of  all 
parties. 

Canon  37  permits  disclosure  of  confidential  matters  with  the 
client’s  consent.  But  the  consent  of  the  poor  or  uneducated 
client  can  too  often  be  automatic,  and,  in  larger  community 
action  program  operations  involving  different  kinds  of  pro¬ 
fessions,  may  expose  him  to  unwelcome  pressures  and  in¬ 
vasions  of  privacy,  justified  “for  his  own  good.”  Non-legal 
professions  may  not  be  bound  to  maintain  his  confidences. 
Facts  disclosed  to  a  lawyer  in  the  presence  of  a  social  worker 
or  a  consumer  education  specialist  may  be  subtly  or  inad¬ 
vertently  used  against  the  client  in  other,  non-legal  contexts, 
to  further  broader  family  or  community  objectives.  Lawyers 
must  carefully  but  constructively  evaluate  their  role,  ethically 
and  practically,  in  community  development  programs. 

These  fundamental  professional  concepts — independence, 
undivided  loyalty  to  clients,  confidentiality — may  conflict  in 
other  ways  with  the  interests  of  the  parent  organization 
through  which  legal  services  are  offered.  If  the  organization 
is  funded  by  government  money,  or  has  government  repre¬ 
sentatives  on  its  board,  pressure  may  be  brought  to  bar 
organization  lawyers  from  suing  to  challenge  important  gov¬ 
ernment  policies.  Indeed,  the  poverty  organization  itself 
may  attempt  to  interfere  when  a  lawyer’s  activity  is  viewed 
as  harming  other  broader  non-legal  objectives  of  the  organi¬ 
zation,  e.g.,  when  a  sensational  trial  associates  the  program 
with  an  unpopular  cause  and  damages  its  image  in  the  com¬ 
munity.  Or  the  poor  themselves,  in  their  representative 
capacity  on  the  boards  of  anti-poverty  organizations,  tenants 
groups  or  consumer  councils,  may  seek  to  impose  policy 
restrictions  on  legal  assistance.^^® 


For  a  full  scale  discussion  of  possible  conflicts  between  a  neigh¬ 
borhood  lawyer  and  an  overall  community  planning  program,  see 
Cahn  and  Cahn,  supra,  note  5,  pp.  1324-1329.  See  also  Christensen, 
supra,  note  160,  p.  346 : 

The  free  and  independent  practitioner,  with  obligations 
to  none  but  his  client,  stands  as  the  individual’s  best  assur- 
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Most  neighborhood  lawyer  plans  seek  affirmatively  to  in¬ 
sulate  the  local  lawyer  from  any  control  over  the  selection 
and  strategy  of  his  cases  by  those  who  pay  his  salary.  It  is 
clearly  vital  that  adequate  safeguards  of  la\vyer  independence 
be  initiated  and  maintained. While  neighborhood  plans 


ance  that  his  legal  rights  will  be  maintained.  But  these  bene¬ 
fits  are  available  to  the  public  and  to  the  individual  only 
to  the  extent  that  the  public  has  ready  access  to  independent 
lawyers  who  are  fully  qualified  to  handle  their  particular 
legal  problems.  It  is  undoubtedly  better  from  the  client’s 
point  of  view  that  his  attorney’s  loyalty  not  be  divided 
between  himself  and  the  “group”  which  supplies  the  attor¬ 
ney  s  services.  It  is  not  too  difficult  to  envision  situations 
Avhere  the  interest  of  the  “group”  and  the  individual  client 
would  be  in  direct  or  indirect  conflict. 

Report  of  the  Policy  Committee  of  the  Neighborhood  Legal 
Ser\dces  Project  (Washington,  D.  C.),  December  1964: 

NLSP  attorneys  must  not  themselves  seek  out  individuals 
who  may  have  legal  problems  which  are  of  particular  interest 
to  the  NLSP  program.  Secondly,  once  a  case  is  accepted  by 
an  NLSP  attorney,  he  must  adhere  to  the  cardinal  principle 
of  legal  representation  that  the  individual  client’s  interests 
are  paramount.  This  principle  becomes  of  particular  rele¬ 
vance  because  several  of  the  criteria  discussed  below  as  im¬ 
portant  in  the  selection  of  cases  to  be  accepted  for  direct 
handling  by  NLSP  relate  to  the  role  such  cases  might  play 
in  advancing  certain  group  interests,  as  opposed  to  the  in¬ 
terests  of  the  individual  client.  The  committee  deems  the 
potential  contribution  of  certain  types  of  cases  to  group  in¬ 
terests,  such  as  the  raising  of  significant  legal  issues  or  the 
support  of  UPO  non-legal  programs,  wholly  appropriate  as 
a  factor  to  be  taken  into  consideration  in  the  selection  of 
cases  to  be  accepted  for  direct  handling  by  the  NLSP.  But 
once  a  given  case  is  accepted  by  NLSP,  then  the  individual 
interests  of  the  client  must  control,  and  any  group  interest 
which  might  be  in  conflict  with  the  interests  of  the  indi¬ 
vidual  client  must  be  ignored.  For  in.stance,  a  situation 
might  arise  where  a  legal  issue  with  significant  ramifications 
for  indigents  could  be  resolved  by  taking  a  given  ease  to 
trial.  However,  a  settlement  is  offered  the  NLSP  client  which 
would  be  in  his  best  interest  and  which  he  desires  to  take. 

In  this  situation  the  NLSP  attorney  handling  the  case  must 
choose  to  accept  the  settlement  even  at  the  expense  of  moot¬ 
ing  the  legal  issue.  The  Staff  Director  will  seek  to  instill 
in  the  NLSP  .staff  members  a  recognition  of  the  critical  im¬ 
portance  of  serving  the  interests  of  the  individual  client  and 
should  insure  adherence  to  that  principle  in  all  cases. 
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wear  the  mantle  of  benevolence,  they  should  not  be  im¬ 
munized  from  scrutiny  or  criticism. 

Abuses  can  easily  creep  into  even  well  formulated  programs. 
The  Bar  must  identify  practices  that  may  be  real  threats 
to  bedrock  principles  of  client  loyalty  and  professional  in¬ 
tegrity,  without  unfairly  harrassing  programs  with  charges 
based  on  the  letter  of  ethical  canons  designed  to  avoid  other, 
essentially  unrelated  evils.  The  realistic  question  for 
the  Bar  is  not  how  to  define  minimum  ethical  prescriptions 
that  the  Supreme  Court  has  imposed  under  the  Constitution, 
but  rather  how  to  formulate  .criteria  that  will  insure  full 
legal  service  for  the  poor  and  at  the  same  time  protect  the 
fundamental  values  of  the  profession.  This  can  be  done  by 
focusing  on  the  basic  purposes  of  the  canons  rather  than  on 
particular  verbal  formulations  or  particular  rulings  that 
often  grow  out  of  essentially  different  situations. 
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The  poor  are  the  prey  of  history ;  they  are  victims  of  social 
forces  they  neither  control  nor  understand.  Today  the  full 
resources  of  the  nation  are  being  mobilized  to  break  poverty’s 
oppressive  grip.  The  war  will  be  advanced  by  “thousands 
of  small  etforts  that  add  up  to  a  vast  national  etfort.”^^^  In 
this  struggle,  the  Bar  faces  a  call  to  arms  as  challenging  as 
any  in  its  long  history; 

The  anti-poverty  program  encourages  the  broadest  flex¬ 
ibility  in  community  legal  action  to  combat  poverty.  The 
approach  and  format  will  vary  widely  among  communities 
according  to  their  needs  and  experience.  The  prototypes 
examined  in  this  report  are  largely  those  established  in  the 
northeastern  sections  of  the  United  States,  since  the  most 
extensive  current  data  has  been  assembled  there.  But  the 
problems  and  portents  are  much  the  same  across  America, 
whether  in  New  York  City,  San  Diego,  Topeka  or  Bright 
Shade,  Kentucky.  Huddled  on  burned-out  farmlands,  sifting 
the  waste  of  worked-out  mines,  or  herded  in  urban  slums,  the 
poor  everywhere  need  the  stimulus  of  new  allies. 

‘  ‘  Poverty  in  the  midst  of  plenty  is  a  paradox  that  must  not 
go  unchallenged  in  this  country,”  President  Kennedy  said. 
The  projects  discussed  here  are  a  cautious  but  promising 
beginning.  This  conference  can  spur  fresh  efforts  in  all 
sectors  of  the  nation  to  find  legal  solutions  to  the  problems 
of  the  poor — not  only  in  bar  associations,  legal  aid  societies 
and  community  action  programs,  but  in  the  legislatures,  city 
councils,  local  welfare  agencies  and  county  court  houses. 

The  Office  of  Economic  Opportunity  is  authorized  to  finance 
up  to  90  percent  of  the  cost  of  local  poverty  programs,  includ¬ 
ing  legal  assistance  to  the  poor.  The  Office  can  assist  by 
providing  program  development  grants  to  formulate  the  legal 
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service  plan^'^^  and  administration  grants  to  underwrite  its 
operation.^^'*  Experimental  pilot  programs  in  legal  services 
can  get  special  financial  help.^°  Training  grants  are  avail¬ 
able  for  educational  programs  to  instruct  both  lawyers  and 
non-legal  poverty  workers  in  how  effectively  to  assist  the 
poor  to  secure  their  legal  rights.^"^®  Technical  assistance 
grants  and  the  services  of  OEO  consultants  can  be  provided  to 
aid  in  formulating  sound  legal  programs  for  the  poor.  ^\Tiere 
necessary,  VISTA  volunteers  may  be  secured  to  help  staff 
some  of  these  programs. 

But  these  aids  will  become  truly  effective  only  if  the  Bar 
commits  its  full  strength  to  the  task.^’^  For  the  ordinary 
practitioner  this  wall  mean  dedication  of  time,  thought  and 
energy  to  problems  hitherto  met  only  in  the  outposts  of  Legal 
Aid.  It  will  mean  exposure  to  realities  for  which  his  prior 
practice  gives  him  little  preparation.  It  will  mean  reward 
largely  in  terms  of  professional  satisfaction. 

In  this  report  we  have  not  dwelt  on  benevolent  forces  in 
the  poor  man’s  world.  Most  surely,  not  all  landlords  are 
Scrooges,  all  welfare  officials  heartless,  all  merchants 
voracious.  Compassion  and  decency  and  generosity  exist 
as  widely  in  the  slums  as  elsewhere  in  our  society.  But  where 
abuses  occur,  there  are  fewer  checks  and  the  poor  are  sadly 
vulnerable.  It  is  this  condition  which  the  Bar  uniquely  can 
work  to  reverse.  The  creative  talents  of  the  law  have  never 
been  given  freer  rein  or  greater  opportunity. 


Economic  Opportunity  Act,  Title  II,  Sec.  204. 

27^  Id.,  Sec.  205. 

276  Id.,  Sec.  207. 

27®  Id.,  Sections  207  and  208. 

277  “Adoption  of  the  [ABA]  resolution  represents  but  the  first 
step  in  what  must  be  a  long,  historic  and  sometimes  difficult  push 
forward  by  the  legal  profession  to  meet  the  needs  of  the  public  we 
are  sworn  to  serve.”  McCalpin,  supra,  note  201,  p.  551. 


APPENDIX  A 

Tentative  Guidelines  Fob  Legal  Service  Proposals  To  The 
Office  of  Economic  Opportunity 

The  interest  of  OEO  in  the  creation  of  legal  service 
programs  in  low  income  communities  is  based  on  the  premise 
that  all  citizens  should  receive  equal  protection  and  equal 
application  of  the  law.  The  Economic  Opportunity  Act 
provides  for  granting  federal  funds  to  local  community  action 
programs  to  attack  and  remedy  the  basic  causes  of  poverty. 
Legal  representation  for  the  assertion  of  the  full  legal  rights 
of  the  poor  is  generally  recognized  as  one  of  the  crucial  com¬ 
ponents  of  any  broad  and  etfective  program. 

OEO  does  not  itself  either  formulate  programs  for  local 
communities  or  specify  the  exact  nature  of  programs  which 
should  be  initiated.  Instead,  within  broad  limits,  it  relies 
on  the  communities  themselves  to  propose  programs  wliich 
can  best  serve  the  particular  needs  of  the  poor  in  their  area. 
On  the  other  hand,  there  are  some  requirements  for  OEO 
funding  under  the  statute  and  regulations  of  OEO,  as  well  as 
other  characteristics  which  OEO  regards  as  desirable.  This 
is  as  true  of  legal  service  programs  as  it  is  of  analogous 
programs  dealing  with  employment,  housing,  health,  and 
other  fields.  Besides  stating  these  requirements  and  desirable 
characteristics,  the  guidelines  are  also  intended  to  point  out 
questions  which  legal  service  proposals  should  consider  and 
discuss. 

The  preparation  of  any  proposal  should  give  consideration 
to  the  following  general  areas :  legal  service  for  low  income 
individuals,  increasing  the  awareness  of  legal  rights  among 
those  of  the  lower  income  community,  identification  and 
development  of  law  related  to  the  conditions  that  cause  or 
contribute  to  poverty,  administration  of  the  project  itself  and 
its  relation  to  other  services,  and  evaluation  of  the  program 
including  the  legal  needs  of  individuals  and  the  effectiveness 
of  the  program. 

It  should  be  emphasized  that  these  guidelines  are  not 
intended  to  interfere  with  local  initiative  and  imagination. 
Their  purpose,  as  their  name  indicates,  is  to  help  local  com¬ 
munities  formulate  their  proposals.  They  will  be  administered 
flexibly  giving  weight  to  local  ideas  and  circumstances. 
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1.  Organization  of  Legal  Service  Programs 

The  proposal  should  describe  the  organization  of  the  legal 
services  program  itself,  its  relationship  to  the  community 
action  program  in  the  locality,  and  its  formal  and  inforaial 
connection  with  other  organizations.  An  organization  chart 
should  be  attached  and  lines  of  authority  should  be  clearly 
defined  including  the  authority  of  the  board  of  directors  and 
the  advisory  council  if  one  is  contemplated.  If  there  are  to 
be  supervising  attorneys,  the  extent  and  nature  of  that  super¬ 
vision  should  be  clearly  stated. 

The  description  of  the  internal  structure  of  the  project 
should  provide  detail  on  such  questions  as  how  policy  decisions 
will  be  made,  how  the  board  of  directors  will  be  chosen  and 
operate,  and  how  the  offices  of  the  program  will  function. 
A  major  purpose  of  this  description  should  be  to  make  clear 
that  the  client  wdll  receive  legal  service  which  is  fully  devoted 
to  his  interests  and  that  the  traditional  dedication  of  the 
la^vyer  to  his  client  will  not  be  subject  to  outside  inter¬ 
ference  or  control.  The  members  of  the  board  of  directors 
should  be  named  and  the  agencies  they  represent,  if  any, 
should  be  specified. 

Legal  service  projects  should  normally  be  planned  as  part 
of  a  coordinated  community  action  program  to  deal  "with  all 
the  various  aspects  of  poverty  including  employment,  housing, 
and  the  like.  Such  community  action  programs  may  adopt 
more  than  one  approach  and  may  have  more  than  one  legal 
service  organization  using  different  approaches.  Legal 
service  projects  may  be  operated  independently  where  it  can 
be  sliovm  that  it  is  not  possible  to  develop  a  full  community 
action  program  or  where,  if  such  a  program  exists,  it  can  be 
shown  that  the  legal  service  program  cannot  be  combined 
with  it.  In  addition,  a  strong  effort  should  be  made  to  co¬ 
ordinate  legal  service  programs  with  the  local  bar  associa¬ 
tion,  legal  aid  and  public  defender  agencies,  law  schools,  and 
other  groups  interested  in  the  administration  of  justice. 
A^Tiether  the  legal  service  program  is  run  by  legal  aid,  a  bar 
association,  an  independent  organization,  or  by  a  combination 
of  organizations  is  a  matter  for  local  determination.  The 
only  question  for  the  OEO  is  whether  the  organization,  how- 
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ever  it  is  established,  can  provide  the  best  possible  legal  serv¬ 
ices  for  the  poor. 

Consideration  should  be  given  as  to  how  to  make  the  legal 
services  independent  of  organizations  with  which  it  may  some¬ 
times  have  a  conflict  of  interest.  The  legal  service  program 
may  represent  clients  who  are  in  litigation  with  public 
agencies  or  with  other  agencies  or  organizations  represented 
on  the  board  of  directors  of  the  local  community  action 
agency,  or  even  with  the  agency  itself.  Thus,  it  is  desirable 
to  give  careful  consideration  to  the  problem  of  insulation  of 
legal  services  from  influences  which  all  would  deplore,  and 
which  would  be  contrary  to  full  commitment  of  the  attorney 
to  his  client.  It  should,  of  course,  be  clear,  as  already 
indicated,  that  the  attorneys  of  the  legal  service  program 
must,  once  they  have  taken  a  case,  perform  with  that  zeal 
and  dedication  which  is  in  the  highest  tradition  of  the  Bar — 
free  from  control  outside  the  program  to  the  same  extent 
as  the  attorney  in  private  practice.  Consequently,  in  this 
context,  it  will  require  careful  planning  to  assure  independent 
administrative  control  of  the  program. 

It  is  the  policy  of  the  Act  that  the  legal  services  be 
“developed,  conducted,  and  administered  with  the  maximum 
feasible  participation  of  residents  of  the  areas  and  members 
of  the  groups  served.”  Section  202(a)(3).  This  participa¬ 
tion  should  be  ensured,  whenever  possible,  by  having  the 
residents  represented  on  the  board  of  directors  and  advisory 
committees  to  the  project;  by  giving  neighborhood  organiza¬ 
tions  the  opportunity  to  give  advice  on  the  project;  and  by 
employing  residents  of  the  areas  in  non-professional  jobs. 

2.  Representation  of  the  Poor 

a.  The  proposal  should  define  the  people  to  be  served.  The 
services  must  be  open  to  persons  without  regard  to  race, 
creed,  color,  or  national  origin.  OEO  grants  are  of  course 
for  the  purpose  of  benefiting  the  poor,  and  not  to  provide 
free  services  for  those  who  can  afford  to  pay.  The  standard 
should  realistically  separate  those  who  can  afford  to  pay  for 
legal  services  from  those  who  cannot.  Such  a  standard  may 
take  into  consideration  the  size  of  the  family,  the  health  of 
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its  members,  recent  unemployment,  debts,  and  the  like.  Dis¬ 
cretion  may  be  given  in  order  to  avoid  inflexible  rules  which 
cannot  cover  every  particular  situation.  Other  limitations 
may  be  imposed,  although  the  plan,  when  taken  in  conjunction 
with  other  available  sources  of  service  should  provide  a  full 
scope  of  legal  services  to  anyone,  at  least  within  particular 
geographic  areas,  who  is  financially  unable  to  obtain  adequate 
representation. 

The  proposal  should  describe  the  method  of  referral  to 
private  lawyers  or  other  legal  service  programs  for  persons 
who  do  not  meet  the  standards  of  the  project.  Such  referral 
plans  should  attempt,  as  far  as  possible,  to  assure  adequate 
legal  services  for  persons  not  served  by  the  project  because 
they  do  not  meet  the  standards  of  eligibility  for  the  program. 

b.  The  proposal  should  state  the  services  to  be  offered  and 
the  existing  services  in  the  area. 

OEO  does  not  make  grants  to  supplant  funds  for  services 
already  in  existence  and  presently  financed  by  non-federal 
sources  of  funds.  By  statute,  OEO  is  permitted  to  give  grants 
only  for  new  services  or  the  significant  improvement  or 
extension  of  existing  ones.  The  present  non-federal  level 
of  expenditures  for  existing  services  must  be  maintained  or 
increased  in  order  to  qualify  for  OEO  funds. 

The  proposal  may  extend  and  improve  already  existing 
services,  such  as  legal  aid,  add  new  legal  services  through 
a  new  institution  to  those  already  existing,  or  provide  a  full 
range  of  services,  as  where  no  legal  services  are  provided  in 
the  neighborhood.  In  any  event,  the  new  programs  should 
avoid  duplication  and  be  conducted  in  cooperation  with  other 
legal  programs  for  the  poor  in  the  locality. 

The  proposal  should  attempt  to  deal  with  the  full  scope  of 
legal  problems  of  the  poor,  including  cases  involving  the 
goveimment  (for  example,  welfare,  public  housing,  education, 
etc.),  proceedings  involving  the  mentally  ill  or  incompetent, 
child  abuse  or  neglect,  and  landlord-tenant  cases.  Those 
planning  a  proposal  should  consider  appropriate  activity  in 
the  field  of  criminal  law  which  will  supplement,  improve  and 
strengthen  services  now  available.  Such  activity  may  include. 


116 


LAW  AND  POVEKTY:  19  65 


when  otherwise  not  available,  counsel  at  the  time  of  arrest, 
counsel  in  misdemeanor  cases,  in  juvenile  proceedings,  and 
m  other  matters. 

The  program  should,  if  possible,  provide  representation  at 
all  stages  from  advice  and  counsel  to  negotiation,  and  to  trial 
and  appeal  if  necessary.  The  program’s  attorneys  should  not 
be  permitted  to  refuse  to  try  cases  or  appeal  them  unless 
the  client’s  position  is  so  frivolous  that  a  paid  attorney  could 
not  conscientiously  take  the  case  or  appeal.  It  is  important 
that  the  proposal  provide  a  means  of  paying  expenses  of 
litigation  and  other  costs  incidental  to  effective  legal  repre¬ 
sentation. 

It  is  desirable  that  representation  be  provided  for  organiza¬ 
tions  of  the  poor  such  as  credit  unions,  cooperatives,  and 
block  clubs.  Such  representation  may  include  helping  such 
organizations  to  start,  advising  them  concerning  the  organiza¬ 
tion’s  objectives,  and  representing  them  in  litigation.  The 
proposal  should  show  cognizance  of  the  kinds  of  organizations 
to  be  served  and  the  kinds  of  problems  of  such  organizations  to 
be  handled.  The  program  may  not  engage  in  any  partisan 
political  activity  intended  to  further  the  election  or  defeat  of 
any  candidate  for  public  office. 

If  some  kinds  of  cases  are  not  to  be  handled,  or  if  higher 
priorities  are  to  be  given  to  some  kinds  of  cases  than  others 
when  the  program  is  overburdened,  these  limitations  and 
priorities  should  be  defined  and  the  reasons  for  them  given. 
It  is  widely  recognized  that  the  poor  frequently  have  a 
complex  of  legal  problems  triggered  by  their  poverty.  For 
this  reason,  care  should  be  taken  against  artificial  limitations 
which  would  prevent  comprehensive  services. 

c.  Consideration  should  be  given  as  to  whether  a  low  regis¬ 
tration  fee  will  be  charged  on  an  individual  case  basis  or  as  a 
retainer,  or  whether  the  services  will  be  free.  In  any  event, 
no  person  should  be  refused  service  because  of  inability  to 
pay  a  fee.  If  a  fee  is  charged,  the  amount  charged  and  a 
plan  for  the  disposition  of  the  monies  collected  should  bo 
specified. 

d.  The  poor  are  entitled  to  competent  counsel  and  the  sup¬ 
porting  personnel  and  other  help  necessary  to  make  such 


APPENDIX 


117 


counsel  fully  effective.  The  proposal  should  therefore 
describe  the  quality  of  services,  to  be  rendered.  This  should 
include  the  qualifications  of  personnel,  whether  they  will  be 
full  or  part-time,  whether  services  will  in  part  be  provided 
by  volunteer  lawyers,  and  whether  law  students  \nll  be  used 
to  assist  the  lawyers.  The  budget  should  allow  for  fully 
qualified  personnel.  Staff  attorneys  will  need  to  devote  their 
full  attention  to  their  responsibilities  and  consequently 
should  not  engage  in  any  private  practice.  There  should  be 
adequate  library  facilities  in  or  available  to  the  offices, 
secretarial  assistance,  and  perhaps  investigators.  People 
from  the  area  served  should  be  employed  whenever  possible ; 
for  example,  as  investigators  and  in  other  subprofessional 
positions. 

e.  The  offices  of  the  legal  service  program  should  be  de¬ 
centralized  as  necessary  to  get  legal  services  geographically 
close  to  the  poor.  The  offices  should  have  hours  convenient 
for  the  poor,  be  physically  comfortable,  allow  privacy  to 
protect  the  attorney-client  privilege,  and  be  located  in  a  place 
which  the  poor  will  not  find  imposing  and  alien.  For  example, 
such  offices  may  be  in  centers  offering  other  services  to  the 
poor,  be  in  separate  street-level  offices,  or  be  comiected  with 
places  where  people  naturally  come,  such  as  laundromats  and 
stores.  Consideration  should  be  given  to  procedures  for  co¬ 
ordination  with  other  social  services  in  the  same  area. 

f.  The  operations  of  a  legal  service  program  may  possibly 
involve  questions  involving  the  Canons  of  Ethics  and  state 
law.  Recent  Supreme  Court  decisions  (see  N .A.A.C.P.  v. 
Button,  371  U.S.  415 ;  Brotherhood  of  Raihvay  Trainmen 
v.  Virginia,  377  U.S.  1)  have  raised  widespread  interest 
among  the  Bar  in  reexamining  some  of  the  existing  rules, 
and  consideration  is  being  given  in  many  areas  to  their 
modification.  It  is  the  responsibility  of  the  local  groups  to 
ensure  that  legal  service  programs  operate  legally  and 
ethically. 

3.  Changes  in  Substantive  and  Procedural  Law 

In  some  areas,  the  law  (statutes,  regulations,  administra¬ 
tive  practices  or  cases)  is  either  unclear  or  is  detrimental  to 
the  interests  of  the  poor.  The  proposal  should  consider  the 
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role  of  the  legal  service  program  in  defining  or  changing  such 
law.  ^  This  may  include  judicial  challenge  to  particular 
practices  and  regulations,  studies  of  whole  areas  of  the  law 
in  advice,  research  into  conflicting  or  discriminatory 
applications  of  laws  or  administrative  rules,  and  proposals 
for  administrative  and  legislative  change.  In  addition,  the 
proposal  may  include  research  into  such  questions  as  the 
legal  problems  of  the  low  income  community.  Consideration 
should  be  given  to  the  relationship  of  the  legal  service 
program  to  law  schools,  the  bar  associations,  social  welfare 
agencies,  and  other  groups  in  making  studies  and  implement¬ 
ing  them. 


4.  Orientation  and  Training  of  Personnel 

The  statf  of  a  legal  service  program  is  often  asked  to 
perform  unaccustomed  roles  and  to  operate  in  new  areas  of 
law.  F or  this  reason,  it  is  desirable  that  any  proposal  include 
a  carefully  prepared  plan  for  orientation  and  in-service  train¬ 
ing.  It  may  be  that  such  training  will  be  provided  within 
the  project,  be  sub-contracted  to  an  accessible  institution  of 
higher  learning,  or  be  a  combination  of  both.  The  plan 
should,  if  possible,  include  an  outline  of  course  content  and 
the  method  of  training. 

An  additional  element  of  such  a  training  plan  should 
provide  for  training  opportunities  for  personnel  of  related 
social  service  organizations  so  as  to  increase  their  knowledge 
of  law  and  sensitivity  to  the  legal  dimensions  of  the  problems 
of  the  poor. 

5.  Education  of  the  Poor 

The  poor  have  often  not  taken  full  advantage  of  existing 
legal  services  because  they  have  not  known  about  them  or 
have  not  known  when  they  had  a  legal  problem.  Consequently, 
preventive  law  should  be  a  major  etfort  of  the  project.  Pro¬ 
vision  should  be  made  for  methods  to  educate  the  poor  so  that 
they  will  have  increased  awareness  of  their  rights  and  to 
seek  the  legal  advice  as  early  as  possible,  such  as  before 
entering  into  contracts  and  immediately  upon  arrest. 

Consideration  should  be  given  to  the  form  the  legal  educa¬ 
tion  will  take.  For  example,  this  education  may  include 
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personal  contact  with  small  groups,  such  as  churches  and 
block  clubs,  by  lawyers,  whether  working  for  the  program 
or  as  volunteers,  by  consumer  education  experts,  and  by 
others  to  discuss  legal  rights  and  the  legal  service  program; 
distribution  of  model  legal  forms  to  help  residents  with 
installment  contracts,  leases,  etc.,  and  attempts  to  persuade 
businessmen  to  use  them;  dissemination  of  legal  information 
by  social  workers  and  other  workers  in  the  neighborhood  as 
part  of  their  regular  work,  and  notification  by  public  agencies 
to  the  people  with  whom  they  deal  that  legal  counsel  is 
available  to  represent  them  before  the  agencies. 

6.  Evaluation 

The  project  should  provide  for  evaluation  of  the  project. 
Such  an  evaluation  should  include  at  least  three  parts:  the 
impact  on  the  service’s  clients,  on  the  low  income  community 
as  a  whole,  and  on  the  rest  of  the  community.  It  should 
include  analysis  of  such  matters  as  the  kinds  of  cases 
handled  and  the  results,  the  kinds  of  cases  referred,  to  whom 
referred  and  the  results  of  referral,  training  programs,  and 
efforts  and  results  of  community  education.  These  matters, 
among  others,  will  be  considered  by  OEO  at  the  time  of 
application  for  renewal  or  extension  of  any  grant  for  legal 
services. 

Adequate  records  should  be  kept  of  the  individual  cases 
to  allow  adequate  evaluation.  The  basic  record-keeping  form 
should  be  included  as  part  of  the  proposal. 

***** 

Besides  these  guidelines,  all  relevant  regulations  of  the 
Community  Action  Program  of  OEO  apply  to  legal  service 
applications.  Therefore,  proposals  must  comply  with  the 
“Community  Action  Program  Guide”  and,  when  a  demonstra¬ 
tion  or  research  project,  with  the  “Guide  to  Demonstration 
Grants  and  Contracts.” 

It  is  important  to  reemphasize  that  these  guidelines,  with 
a  few  exceptions,  are  not  intended  to  lay  down  inflexible 
rules.  Rather,  they  point  to  various  problems  and  oppor¬ 
tunities  and  ask  for  discussion  of  them  whenever  applicable  to 
particular  projects. 
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Address  to  the  National  Conference  on  Law  and  Poverty, 
Washington,  D.C.,  Friday,  June  25, 1965 

By 

THEODORE  M.  BERRY,  DIRECTOR,  COMMUNITY  ACTION  PROGRAM,  OFFICE 

OF  ECONOMIC  OPPORTUNITY 

It  is  an  honor  to  appear  before  this  distinguished  assembly  of  at¬ 
torneys,  who  by  your  presence  have  indicated  a  willingness  to  assist 
the  Office  of  Economic  Opportunity  in  its  goal  to  provide  legal 
services  to  the  poor  of  this  Nation. 

For  the  past  2  days  we  have  been  considering  the  legal  problems 
of  the  poor  and  possible  remedies  for  these  conditions.  I  would 
like  to  discuss  what  the  Federal  Government,  and  the  Office  of  Eco¬ 
nomic  Opportunity,  can  contribute  to  this  effort. 

Our  office,  like  Gaul,  has  three  parts :  VISTA,  which  is  essentially 
the  domestic  peace  corps;  the  Job  Corps,  which  sets  up  facilities  on 
public  lands  and  in  urban  centers  to  train  young  men  and  women; 
and  the  Community  Action  Program  which  provides  funds  for 
research,  training,  and,  most  importantly,  community  programs  to 
combat  and  eliminate  the  causes  and  effects  of  poverty.  Legal  services 
is  one  of  the  many  areas  for  which  the  Community  Action  Program 
can  provide  funds.  Other  Federal  agencies,  including  the  Depart¬ 
ments  of  Labor,  Agriculture,  and  Health,  Education,  and  Welfare 
and  the  Small  Business  Administration  administer  other  Federal 
programs  in  the  war  on  poverty. 

The  Community  Action  Program  has  several  basic  principles, 
which  I  would  like  to  emphasize  at  the  outset : 

First,  the  Federal  Government  does  not  formulate  or  run  com¬ 
munity  action  programs.  Instead,  both  the  initiation  and  operation 
come  from  the  local  community.  The  content  of  a  particular  pro¬ 
gram  depends  largely  on  the  local  community.  OEO  attempts 
merely  to  insure  that  local  programs  are  consistent  with  the  Eco¬ 
nomic  Opportunity  Act  and  are  reasonably  calculated  to  attack 
the  problems  of  poverty.  This  means  that  the  determination 
whether  to  have  a  legal  service  program  at  all  and,  within  broad 
limitations,  what  that  program  entails,  depends  on  the  local  com¬ 
munities  and  not  on  OEO.  As  I  will  discuss  later,  we  do  have 
some  general  guidelines  from  which  local  communities  can  work. 
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Second,  a  comnninity  action  program  is  intended  to  mobilize  all 
the  resources  of  the  community  in  a  coordinated  attack  on  poverty. 
In  the  case  of  urban  areas,  the  geographic  unit  is  likely  to  be  a  city, 
county,  or  metropolitan  area;  in  rural  areas,  it  might  well  be  several 
counties.  In  order  to  mobilize  the  resources  of  a  particular  geo¬ 
graphic  unit,  a  community  action  agency  should  be  established  hav¬ 
ing  representatives  of  a  wide  variety  of  public  and  private  groups. 
For  example,  it  should  have  representatives  of  the  local  government, 
business,  labor  unions,  various  professions,  minority  groups,  private 
and  public  social  and  welfare  agencies,  and  the  poor  themselves. 

These  community  action  agencies  are  not  parts  of  OEO.  They 
are  local  organizations,  locally  controlled  and  locally  managed. 
They  are  charged  with  the  responsibility  for  formulating  and  super¬ 
vising  the  local  antipoverty  programs.  Many  programs  are  not 
directly  run  by  the  community  action  agency  but  are  instead  sub¬ 
contracted  to  organizations  which  by  experience  have  the  capability 
of  expanding  their  services  and  executing  new  programs. 

Legal  service  programs  will,  of  course,  often  be  initiated  by  bar 
associations,  law  schools,  legal  aid  societies,  or  individual  lawyers. 
These  proposals,  however,  should  be  submitted  to  the  broad  com¬ 
munity  action  agencies  wherever  they  exist.  Where  they  do  not 
exist,  a  community  action  agency  should  normally  be  created  at 
the  same  time  as  proposals  for  particular  programs,  such  as  legal 
services,  are  submitted  to  OEO. 

However,  I  want  to  emphasize  that  it  is  not  an  absolute  require¬ 
ment  that  legal  service  proposals  be  approved  by  community  action 
agencies.  We  think  it  desirable  that  the  community  action  agency 
be  used,  but  grants  can  be  made  directly  to  legal  service  programs 
when  it  can  be  shown  that  it  is  not  possible,  after  reasonable  effort 
has  been  made,  to  coordinate  activities  with  the  agency. 

Third,  the  wide  variety  of  problems  typically  suffered  by  the  poor 
require  that  the  community  action  program  attack  poverty  on 
numerous  fronts.  While  such  programs  may  well  begin  with  one 
component,  ultimately  they  should  include  programs  dealing  with 
employment,  health,  education,  housing,  welfare,  and  the  like. 
These  programs  must  be  coordinated  and  work  closely  together, 
since  the  problems  are  interrelated  and  the  same  people  will  be 
using  several  services. 

Fourth,  the  Economic  Opportunity  Act  states  that  commimity 
action  programs  must  be  “developed,  conducted,  and  administered 
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With  the  maximum  feasible  participation  of  residents  of  the  areas 
and  members  of  the  groups  served.”  This  is  a  major  change  in 
American  methods  of  working  with  disadvantaged  people.  This 
IS  not  help  for  the  poor  but  with  the  poor.  We  are  no  longer 
thinking  about  merely  dispensing  help  from  above.  Eather,  the 
poor  are  to  be  active  participants  in  all  phases  of  the  new  programs 
ranging  froin  program  formulation  to  basic  policy  decisions  and 
aetual  operations.  To  make  the  concept  of  self-help  a  reality,  they 
must  be  partners  in  the  work  to  be  done. 

Fifth,  it  hardly  needs  stating  that  legal  service  programs,  like  all 
other  Federal  programs,  cannot  discriminate  or  segregate  on  the 
basis  of  race,  creed,  color,  religion,  or  national  origin.  This  applies 
in  the  acceptance  of  persons  to  be  served,  in  the  treatment  of  persons 
who  are  served,  m  the  choice  of  staff,  on  the  board  of  directors,  and 
m  every  other  aspect.  OEO  is  strictly  enforcing  this  requirement. 

Sixth,  except  in  the  182  poorest  counties  in  the  United  States  and 
in  experimental  projects,  the  local  community  must  pay  at  least  10 
percent  of  the  cost  of  the  program,  with  OEO  paying  for  the  re¬ 
mainder  up  to  90  percent.  This  minimum  of  10  percent  is  in  addi¬ 
tion  to  the  community’s  previous  expenditures  for  similar  services 
on  behalf  of  the  poor  which  must  continue  to  be  maintained.  The 
local  share  need  not  be  in  cash  5  it  can  be  in  the  form  of  rent-free 
offices,  furniture  or  other  equipment,  or  professional  services.  For 
example,  the  salary  of  associates  paid  by  their  law  firms  to  work  in 
neighborhood  law  offices  for  1  day  a  week  can  be  counted  in  the  local 
share  but  the  time  of  volunteers  cannot  normally  be  considered. 

I  want  to  emphasize  that  the  guidelines  established  for  community 
action  programs  generally  and  the  tentative  guidelines  for  legal 
service  proposals  are  intended  to  be  reasonable  and  flexible.  In  the 
administration  of  the  basic  law  which  authorizes  assistance  to  local 
agencies  and  institutions  we  are  applying  a  rule  of  reason  to  the 
variable  conditions  which  may  exist  in  a  community  so  long  as  they 
are  consistent  with  the  basic  principles  and  purposes  of  the  act. 

For  example,  our  pre.sent  guidelines  allow  a  local  contribution 
credit  for  full-time  volunteer  services  valued  at  $3,000  per  year,  and 
part-time  volunteers  at  the  same  rate  if  such  volunteer  gives  at  least 
20  hours  per  week.  Already  the  question  is  arising  whether  this  is 
an  adequate  credit  for  part-time  professional  and  technical  volun¬ 
teer  services,  and  we  are  giving  it  careful  study. 
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I  have  been  discussing^  some  basic  principles  applying  to  the  com¬ 
munity  action  programs  generally — including  legal  services.  I 
would  now  like  to  turn  more  specifically  to  legal  service  programs. 

The  most  important  rule  is  of  course  that  the  legal  program  should 
provide  the  best  possible  legal  seiwice.  This  means  that  the  poor 
should  receive  legal  service  equivalent  to  that  received  by  persons 
who  can  afford  an  attorney’s  fee.  Salaries  must  be  high  enough  to 
attract  the  many  excellent  attorneys  who  are  interested  in  the  new 
neighborhood  service  programs.  There  should  be  an  adequate  staff 
of  attorneys  to  allow  sufficient  time  for  thorough  preparation  of 
cases.  Adequate  clerical  and  investigative  help  and  basic  lawbooks 
must  be  provided.  Funds  must  be  available  to  pay  court  costs  and 
transcripts. 

Beyond  financial  resources,  first-class  legal  service  requires  aggres¬ 
sive  and  dedicated  representation.  Such  a  program  depends  largely 
on  the  caliber  of  the  men  and  women  who  run  the  service  and 
whether  they  are  totally  committed  to  the  interests  of  their  clients. 

Every  legal  program  must  be  as  independent  of  outside  influence 
as  is  possible.  This  means  that  while  the  legal  service  must  be 
willing  to  coordinate  its  activities  with  the  community  action  pro¬ 
gram  and  social  agencies,  it  must  be  independent  in  its  control  and 
operation.  In  this  way,  the  program  will  remain  free  to  litigate 
cases  involving  not  only  private  and  public  groups  represented  on 
the  board  of  directors  of  the  community  action  agency  but  conceiv¬ 
ably  even  the  agency  itself. 

Moreover,  the  legal  service  must  be  willing  and  free  to  handle 
the  most  controversial  cases.  Lawyers  representing  affluent  clients 
do  not  hesitate  to  challenge  Government  statutes  and  regulations 
or  the  economic  interests  of  even  the  most  powerful  groups.  Our 
duty  to  not  only  the  poor  but  to  our  profession  demands  that  legal 
programs  do  no  less  for  those  who  cannot  afford  to  pay. 

I  mentioned  earlier  that  the  community  action  agency  must  be 
broadly  representative  of  the  community  and  that  the  groups  to 
be  served  must  be  partners  in  the  control  and  operation  of  the 
overall  poverty  program.  The  same  is  equally  true  of  legal  service 
programs.  Since  the  legal  programs  must  operate  independently 
of  the  community  action  agencies,  it  is  not  sufficient  that  minority 
groups  be  only  on  the  board  of  directors  of  the  community  action 
agency.  Lawyers  from  minority  groups  must  also  participate  in 
formulating  the  legal  service  program  and  be  represented  on  its 
governing  board. 
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The  poor  must  likewise  participate  in  (determining  the  program, 
formally,  this  means  that  approxinaatelyume-third  of  thegovem- 
mg  board  of  the  legal  service  program  shmS'b^^in  the  ^r(is  of 
the  statute,  “residents  of  the  areas  and  members  of  the  groups 
served.”  This  is  a  suggested  yardstick.  Advisory  committees  of 
neighborhood  residents  should  be  established  around  each  neighbor- 
hood  office.  But  this  alone  is  not  sufficient.  These—coniniittees 
shouM  be-pecmitted  to  choose  representatives^on-the  board  nf  ^irpn. 
ti»s  of  the  entire  program.  In  addition,  as  many  as  possible  of  the 
nonprofessional  personnel  should  be  residents  of  the  areas  in  which 
the  neighborhood  offices  will  operate. 

I  know  that  many  members  of  the  bar  are  suspicious  of  having 
laymen,  let  alone  uneducated,  poor  laymen  help  to  run  the  legal 
service  programs.  They  doubt  whether  the  poor  are  equipped  to 
deal  wdth  legal  questions.  They  raise  the  issue  whether  the  canons 
of  ethics  even  permit  laymen  to  be  on  the  board  of  directors  of  a 
legal  program. 

We  in  OEO  have  carefully  considered  and  reconsidered  this  ques¬ 
tion.  The  ethical  prcyblem  is  the  easiest  to  answer:  Canon  35  of 
the  Canons  of  Ethics  specifically  excepts  “charitable  societies  ren¬ 
dering  aid  to  the  indigent”  from  the  prohibition  against  lay  inter¬ 
mediaries  and  indeed  numerous  Legal  Aid  Societies  across  the 
country  have  laymen  on  their  boards  of  directors. 

The  questions  which  come  before  the  board  of  directors  of  a  legal 
program  are  not  purely  legal  questions.  These  boards  do  not,  and 
plainly  should  not,  delve  into  individual  cases.  Rather,  they  con¬ 
sider  such  issues  as  what  kinds  of  cases  the  program  should  handle, 
where  its  offices  should  be  located,  the  standards  and  employment 
of  staff,  and  what  kinds  of  activities  will  be  most  successful  in 
educating  the  poor  as  to  their  legal  rights.  Can  anyone  doubt  that 
the  poor  not  only  have  a  vital  interest  but  unique  knowledge  to 
contribute  on  such  problems  ? 

We  must  re(X)gnize  that  one  of  the  most  common  characteristics  of 
poor  people  is  their  apathy  and  suspicion  toward  law  and  lawyers. 
This  attitude  is  hardly  unnatural — the  law  has  been  frequently 
used  against  them — to  evict  them  from  their  houses,  to  garnishee 
their  wages — but  rarely  on  their  behalfl  The  best  method  for 
overcoming  these  attitudes  is  to  give  the  poor  direct  participation 
in  the  legal  program  so  that  they  can  genuinely  consider  advisory 
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committees  such  participation;  they  know,  as  we  know,  that  the 
vital  decisions  are  made  elsewhere. 

I  would  like  to  turn  to  the  content  of  the  legal  programs  and  to 
discuss  some  possible  areas  of  concern  to  you. 

First,  the  legal  programs  should  of  course  be  limited  to  people 
who  cannot  afford  to  pay  lawyers’  fees.  This  means  on  the  one 
hand  that  the  legal  programs  should  not  be  competing  with  neigh¬ 
borhood  lawyeis ;  on  the  other  hand,  the  standard,  as  Mr.  Cummiskey 
said  this  morning,  should  not  be  so  strict  as  to  exclude  persons  who 
realistically  have  little  money  for  anything  but  food,  housing,  and 
clothing. 

A  possible  standard,  at  least  for  a  large  city,  is  that  followed  both 
by  the  Legal  Aid  Society  and  the  new  program  funded  by  OEO 
here  in  Washington.  That  standard  is  $55  a  week  take-home  pay 
for  a  single  person,  plus  $15  a  week  for  each  dependent.  This  means 
that  the  standard  for  a  family  of  four  is  $5,200  a  year.  However, 
flexibility  is  maintained  by  allowing  persons  having  higher  incomes 
to  qualify  for  service  on  the  basis  of  special  circumstances  such  as 
age,  illness,  or  high  debts. 

Second,  legal  service  programs  should  provide  methods  of  re-i^'c 
ferral  for  persons  over  the  indigency  standard.  This  procedure 
should  assure  that  all  persons  receive  the  legal  assistance  they  need 
without  undue  inconvenience  or  cost.  It  should  be  fair  to  all  mem¬ 
bers  of  the  bar  including  neighborhood  lawyers  and  those  in  minor¬ 
ity  groups. 

Third,  we  would  suggest  that  the  legal  programs  provide  a  full 
range  of  service,  covering  every  kind  of  case.  This  should  include 
consumer,  tenant,  and  family  difficulties;  Government  abuses 
whether  they  involve  welfare,  the  school  system,  or  public  housing; 
bankruptcy ;  mental  incompetency ;  and  other  areas.  Criminal  cases 
should  be  included  as  part  of  a  comprehensive  program  of  legal 
service.  It  is  especially  important  to  handle  juvenile  proceedings, 
coroner’s  inquests,  misdemeanor  cases,  and  felony  cases  at  the  time 
of  arrest.  However,  OEO  will  not  normally  fund  programs  de¬ 
signed  purely  to  meet  the  constitutional  requirement  of  counsel  in 
felony  cases. 

The  policy  governing  acceptance  of  cases  should  be  akin  to  that 
followed  by  the  paid  practitioner.  Lawyers  involved  in  free  legal 
services  are  not  judges  and  should  not  act  as  such.  As  long  as  a  case 
is  not  plainly  frivolous,  the  lawyer  should  provide  full  assistance. 
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If  this  IS  true  as  to  paying  clients,  it  must  be  equally  true  of  pro¬ 
grams  serving  the  poor.  ^ 

c  w  ^  desirable  that  counsel  be  provided  for  organizations  made  up 
u  an  la  y  o  the  poor,  such  as  block  clubs  and  tenant  groups,  just 
as  paid  counsel  represent  trade  associations  and  the  like.  I  am  not 
talking  about  group  legal  services.  I  simply  mean  that  organiza- 
lons  of  the  poor  are  entitled  as  organizations  to  legal  assistance  in 
their  formation  and  operation. 

Fourth,  I  have  discussed  until  now  advising  and  representing  the 
poor.  But  these  programs  will  not  work  unless  new  and  imagina¬ 
tive  ways  are  used  to  attract  the  poor  to  use  the  legal  services.  It 
will  of  course  help  to  make  the  lawyers  accessible  by  establishing 
neighborhood  offices  in  our  cities  and  having  lawyers  circuit  ride  in 
rural  areas  and  Indian  reservations.  It  will  also  be  helpful  to  place 
the  offices  in  store  fronts  and  other  places  which  are  carefully  chosen 
and  decorated  to  be  familiar,  not  alien,  to  the  poor. 

However,  much  more  is  needed  than  different  physical  locations. 
New  methods  of  education,  using  high  school  courses,  radio  and  tele¬ 
vision,  and  other  methods  will  have  to  be  employed.  Neighborhood 
workers  are  now  being  hired  from  the  poor  themselves  to  get  the 
poor  to  health,  employment,  welfare,  and  other  services.  It  is  im¬ 
portant  that  they,  as  well  as  social  workers,  also  refer  the  poor  to 
legal  services  and  this  will  require  enough  training  in  law  so  that 
they  know  when  to  make  referrals.  Government  agencies  can  per¬ 
haps  be  persuaded  to  refer  tenants  who  have  been  evicted  from  pub¬ 
lic  housing,,  clients  who  have  been  cut  off  welfare,  and  students  who 
have  been  suspended  from  school  to  the  legal  service  program. 
Since  much  of  the  legal  education  will  relate  to  everyone  in  poor 
neighborhoods  and  even  the  whole  community,  one  byproduct  will 
almost  certainly  be  that  the  legal  service  programs  will  increase  the 
business  of  neighborhood  lawyers. 

Fifth,  I  would  like  to  reemphasize  the  importance  of  coordinating 
the  legal  program  with  other  social  agencies  working  in  the  com¬ 
munity.  In  addition,  however,  it  is  of  great  importance  to  work 
with  law  schools  in  the  same  city  or  even  State.  These  schools  can 
provide  training  for  attorneys  entering  programs  which  serve  the 
poor.  This  training  is  badly  needed  since  unfortunately  few  law 
schools  now  provide  much  background  in  this  area  of  law.  While 
in-service  training  is  important,  some  formal  instruction  is  highly 
desirable  wherever  possible. 
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The  legal  service  program  should  work  with  the  law  schools  for 
several  other,  perhaps  more  vital,  reasons.  The  law  school  can  pro¬ 
vide  students  to  assist  the  lawyers  in  serving  the  poor  as  part  of  their 
own  law  school  education.  They  can  provide  the  broad,  comprehen¬ 
sive  research  into  areas  of  law  affecting  the  poor — such  as  welfare 
and  tenant  rights — which  have  been  long  neglected.  Such  research 
is  desperately  needed  if  judicial,  administrative,  and  statutory 
changes  are  to  be  made  to  protect  the  poor.  And  perhaps  most  im¬ 
portant  of  all,  the  law  schools  can  serve  as  a  source  for  new  ideas 
which  will  be  essential  to  keep  the  legal  service  programs  alive  and 
vigorous. 

I  have  been  discussing  various  ingredients  of  a  sound  legal  service 
program.  Let  me  reemphasize,  however,  that  only  a  few  of  my 
statements  reflect  rigid  rules.  We  in  OEO  believe  strongly  in  the 
principle  that  legal  service  programs,  like  other  programs,  must  be 
formulated  by  the  local  community.  Furthermore,  we  are  aware 
that  no  one  has  all  the  answers  in  this  field;  many  different  methods 
and  ideas  should  and  must  be  tried. 

I  would  now  like  to  answer  as  explicitly  and  directly  as  I  can 
the  question  which  has  been  asked  repeatedly  by  leaders  of  the  bar. 
Wliat  is  the  role  of  I^egal  Aid  Societies  in  OEO’s  plans?  My  re¬ 
sponse  is  simply  that  this  determination  is  not  OEO’s  at  all ;  instead, 
the  local  community  must  decide  what  organization  or  organiza¬ 
tions  can  best  handle  legal  services  for  the  poor.  Indeed,  in  many 
places  several  different  groups  may  well  provide  services  in  differ¬ 
ent  kinds  of  cases  or  in  different  geographic  areas.  Such  programs 
may  be  run  by  a  Legal  Aid  Society,  a  foundation,  a  university,  or 
by  a  new  nonprofit  corporation.  The  sole  standard — which  I  have 
stated  before — is  what  group  or  groups  is  most  dedicated  and  most 
competent  to  provide  legal  services  for  the  poor  and  will  receive 
the  confidence  and  use  of  the  poor. 

While  the  determination  will  be  made  in  local  communities,  we 
in  OEO  hope  and  expect  that  many  proposals  will  come  from  Legal 
Aid  Societies.  Many  of  these  societies  are  strong  organizations 
which  can  take  on  new  vitality  with  additional  funds.  On  the  other 
hand,  we  also  hope  that  other  groups  will  make  proposals  to  try 
out  different  ideas  and  methods.  The  resulting  competition  of 
ideas  and  services  should  benefit  everyone. 

I  think  the  grants  which  OEO  has  already  made  and  the  pr^ 
posals  which  have  come  to  it  indicate  the  pattern.  They  demon¬ 
strate  that  Legal  Aid  Societies  far  from  being  excluded  will  either 
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themselves  receive  substantial  funds-  or  will  at  least  participate  with 
other  organizations  which  will  receive  funds. 

In  Washington,  D.C.,  a  new  legal  service  organization  has  been 
started  and  now  operates  neighborhood  offices  with  the  cooperation 
of  two  Legal  Aid  organizations.  In  large  part,  the  two  groups  by 
agreement  handle  different  kinds  of  cases  although  there  is  some 
overlap. 

In  Oakland,  Calif.,  OEO  has  provided  funds  for  the  Legal  Aid 
Society  to  open  two  new  neighborhood  offices. 

In  St.  Louis,  a  recently  formed  Legal  Aid  Society  using  OEO 
funds  will  soon  open  a  dozen  offices  within  the  city  and  in  St.  Louis 
County. 

A  proposal  from  Los  Angeles  wmuld  provide  funds  for  a  new 
corporation  to  be  formed  and  to  open  three  neighborhood  offices. 
This  corporation  w  ould  have  on  its  board  of  directors  representatives 
of  bar  associations,  including  those  of  minority  groups,  Legal  Aid,  the 
law’  schools,  and  neighborhood  associations. 

In  New  York,  proposals  have  been  made  both  to  start  a  new  cor¬ 
poration  which  would  open  seven  neighborhood  offices  and  to  have 
Legal  Aid  significantly  expand  its  staff  and  activities. 

As  you  have  no  doubt  noticed,  these  programs  all  involve  major 
metropolitan  areas.  OEO  has  provided  funds  to  start  one  small 
rural  program  for  migrant  workers.  Two  proposals  from  Indian 
tribes  have  been  made.  We  hope  that  one  of  the  major  results  of 
this  conference  will  be  to  add  greatly  to  the  interest  in  legal  services 
outside  our  large  cities. 

Besides  community  action  programs,  the  Federal  Government 
may  also  fund  other  types  of  programs  which  relate  to  the  legal 
field. 

First,  OEO  can  fund  demonstration  projects.  These  programs 
are  different  from  ordinary  community  action  programs  in  that 
they  must  be  novel  and  experimental.  Among  the  many  j)ossibilities 
relating  to  legal  services  are  new  methods  of  educating  the  poor 
in  their  legal  rights;  programs  to  provide  legal  experiments  in 
which  the  poor  pay  modest  retainers  to  a  neighborhood  law  office 
for  advice  and  representation  at  a  later  time. 

Second,  OEO  has  funds  to  help  train  persons  to  work  in  com¬ 
munity  action  programs.  Such  funds  can  be  used  to  train  both 
lawyers  hired  for  neighborhood  law  offices  and  social  workers  and 
others  working  with  the  poor.  Howard  Law  School  has  received 
a  grant  for  a  program  this  summer  in  which,  over  a  period  of  30 
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sessions,  the  lawyers  in  the  new  Washington  neighborhood  offices 
will  learn  about  various  areas  of  substantive  a,nd  procedural  law 
affecting  the  poor,  economic  and  social  information  concerning  them, 
and  methods  of  interviewing.  Another  major  law  school  is  pre¬ 
paring  to  reorientate  its  entire  curriculum  around  the  legal  problems 
of  the  poor  and  other  legal  problems  in  urban  areas. 

Third,  OEO  has  funds  available  for  research.  This  means  that 
it  can  make  grants  for  research  into,  for  example,  what  legal  prob¬ 
lems  the  poor  have,  the  reasons  the  poor  do  not  use  legal  services, 
possible  methods  for  educating  the  poor  concerning  the  law  (for 
example,  programed  learning),  and  detailed  studies  of  various 
areas  of  the  law  insofar  as  they  affect  the  poor. 

Fourth,  VISTA  expects  to  recruit  lawyers,  either  just  out  of  law 
school  or  retired,  to  work  on  local  legal  service  programs.  Nor¬ 
mally,  they  will  not  work  beside  paid  attorneys  in  neighborhood 
legal  centers.  Instead,  they  will  most  often  provide  legal  services 
for  migrants,  Indian  tribes,  or  in  relatively  remote  rural  areas. 

Fifth,  a  great  many  Government  programs  provide  the  op¬ 
portunity  to  exiucate  either  youths  or  adults.  Examples  include, 
the  Job  Corps;  the  Neighborhood  Youth  Corps  (which  the  Depart¬ 
ment  of  Labor  operates  to  train  young  people  in  our  cities) ;  and 
the  numerous  programs  designed  to  improve  employment  skills. 
There  seems  no  reason  why  the  curricula  of  these  programs  cannot 
include  sufficient  legal  education  so  that  the  poor  at  least  know 
when  they  should  be  consulting  an  attorney. 

The  various  programs  and  guidelines  I  have  been  describing  must 
by  this  point  seem  confusing  indeed.  However,  I  hope  that,  after 
the  conference  you  will  take  the  time  to  examine  carefully  the 
multi-colored  Community  Action  Program  Guide  which  covers 
legal  services  as  well  as  other  OEO  community  action  programs 
and  the  OEO  guidelines  specifically  for  legal  services  which  are  an 
appendix  to  the  volume  on  Law  and  Poverty  which  you  received 
by  mail. 

In  addition,  we  in  the  Community  Action  Program  of  OEO  stand 
ready  to  assist  you  and  your  community  in  formulating  strong  legal 
service  programs.  We  propose  to  create  a  Legal  and  Consumer  Divi¬ 
sion  within  the  Community  Action  Program  to  aid  the  development 
of  legal  services  programs  and  we  have  assigned  a  legally  trained 
member  of  our  staff  to  service  current  proposals.  The  staff  of  this 
new  division  will  be  enlarged  and  structured  as  the  flow  and  demand 
for  legal  service  programs  develop.  The  criteria  we  will  consider  are 
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the  characteristics  of  the  program  agency,  the  capability  of  providing 
quality  services  and  the  confidence  it  will  engender  from  the  groups 
and  areas  to  be  served.  In  addition,  we  have  staffs  assigned  to  five 
regions — Atlanta,  San  Francisco,  Chicago,  New  York  City,  and 
Washington.  Offices  will  soon  be  open  in  Austin  and  Kansas  City. 
These  regional  staffs  should  be  at  least  your  initial  contact  both  in 
seeking  help  from  OEO  and  actually  submitting  proposals. 

We  also  have  available  18  consultants  from  different  parts  of  the 
country  who  have  expertise  in  the  field  of  legal  services  for  the 
poor,  many  of  whom  you  have  heard  from  during  this  conference, 
and  who  are  ready  to  come  to  your  own  communities  upon  request. 
They  will  not  formulate  proposals  for  you ;  that  is  the  job  of  the  local 
community.  But  they  stand  ready  to  be  of  assistance  in  thinking 
through  any  difficult  issues  which  are  involved  and  in  fathoming 
OEO’s  requirements  and  procedures. 

We  have  been  discussing  what  the  Federal  Government  can  offer 
in  the  field  of  legal  programs.  I  would  like  to  conclude  by  briefly 
asking  something  of  you.  We  in  OEO  would  of  course  like  the 
support  of  the  bar  for  dedicated  and  imaginative  legal  service  pro¬ 
grams.  This  conference  is  a  byproduct  of  the  support  and  coopera¬ 
tion  given  by  the  American  Bar  Association  to  the  efforts  of  OEO 
to  explore  and  stimulate  concern  in  this  area  of  need.  We  trust 
this  cooperation  will  continue  from  all  segments  of  the  bar.  As 
legal  service  programs  develop  throughout  the  country,  we  recog¬ 
nize  the  efficacy  of  having  a  representative  advisory  committee  to 
assist  in  evaluating  such  programs,  to  explore  problem  issues,  and 
to  foster  cooperative  efforts  at  all  levels  between  professional  groups 
and  the  OEO  Community  Action  Program  to  strengthen  legal 
services  to  the  poor.  We  ask  that  you  convey  to  us  the  information 
you  have  concerning  proposals  from  your  particular  communities 
to  ensure  that  the  programs  we  fund  are  the  best  available.  We 
need  your  criticisms,  both  of  local  programs  and  of  OEO  itself. 

But,  most  important,  we  would  like  your  active  participation. 
The  bar  can  formulate  and  operate,  together  with  others  in  the 
community,  legal  service  programs.  Eawyers  can  volunteer  their 
services,  either  as  individuals  or  the  time  of  an  associate  in  their 
firms,  to  help  the  poor  directly.  The  bar  can  use  its  great  prestige 
to  push  for  changes  in  substantial  and  procedural  law  which  un¬ 
fairly  harm  the  poor. 

Whatever  role  you  choose,  I  hope  you  return  to  your  communities 
ready  to  devote  some  of  your  time,  energy,  and  talent  to  serve  the 
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poor.  In  closing,  I  would  recall  an  ancient  biblical  injunction  to 
lawyers  and  laymen  alike:  “Open  thy  mouth,  judge  righteously, 
and  plead  the  cause  of  the  poor  and  needy”  (Proverbs  31 :  9). 

This  challenge  remains  true  today. 
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